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PREFACE 


Since the publication of the Hungarian version of this work (A szocia- 
lista alkotmdnyfejlédés Uj elemei) three new socialist constitutions 
have been adopted: in the Yugoslav Socialist Federal Republic (1963), 
Socialist Republic of Rumania (1965) and the German Democratic 
Republic (1968). It appears from the survey of these new occurrences 
that the theoretical conclusions arrived at in the Hungarian edition 
of the work, concerning the historical path of socialist constitutional 
evolution and its subsequent trends bound to ensue from the historical 
preliminaries, have been brought into prominence in more than one 
respect. Thus it became possible that, with the original material pre- 
served in an unchanged form, mention should be made in the foot- 
notes of the present English version to those major developments in 
the socialist constitutional evolution that have come to the foreground 
in recent years. 


PART ONE 


THE SOCIAL FUNCTIONS OF THE 
SOCIALIST CONSTITUTIONS 


1. THE SOCIAL FUNCTIONS OF CONSTITUTIONS 
IN GENERAL 


The study of the social functions of constitutions is tantamount to 
an approach of the formation, evolution and trends of the underlying 
idea from social aspects more comprehensive than those of law. 
Constitutions are realities from several aspects, viz. they appear as 
given constitutions of given states (there being no abstract con- 
stitutions conforming to some sort of a, by the way here not even 
recognized, general notion of a constitution) on the one, and as the 
sum total of concrete provisions occupying a place as autonomous 
institutions in a legal system, on the other part. For that matter, 
viewed from this angle, constitutions are in the first place appraised 
in either a positive or a negative sense as regards their effect on 
society. The preliminary question may be asked with right: May a 
constitution as a whole require a special investigation of its social 
functions ? Some complexity is introduced in the reply to this question 
in so far as a constitution appears in a system of the sources of law 
of every state as an act of legislation (or possibly as a group of Acts 
or rules of law, defined or definable with more or less precision). 
In this context the same question may be put from another angle: 
Has a constitution any specific function which defies a presentation 
of the social effects of law, or in general, of legislation of major im- 
portance. And it is this latter aspect of a constitution on which stress 
has to be laid, viz.: What is the specific character which the idea 
of a constitution in the long run signifies, signified, or may signify, 
to society. 

From a formal approach, merely on the ground of statute law, 
this question may be answered in the affirmative, provided that the 
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thesis is accepted that the particular rules of a code should be valued 
and construed in harmony with the totality of rules constituting that 
code. Hence socialist jurisprudence, as far as the construction not 
only of the legal system as a whole but also of the particular theses 
of the codes is concerned, sets off from the interrelation of these rules 
and not from their atomized character.! As for the content of the 
reply this will to some extent 'ead to the field of quod erat demon- 
strandum, however, without offering evidence going into details, the 
statement may be advanced that for centuries already (one may say 
ever since in the practice of State and Society the category of a con- 
stitution has taken shape at all) the idea of a constitution always 
implies an additional assessment which, apart from its formal criteria, , 
raises a constitution above any other level of legislation, be this ever 
so important. 

The statement may be put forward with good reason that Revolu- 
tion and Constitution are two notions which have become closely 
connected in the mind of the masses. Almost since the day when the 
mutinous regiments of Cromwell made the instrument known by the 
title Agreement of the People, so to say a draft constitution summing 
up the demands of the people, the banner of the rising (or truer 
to history, the soldiers of the mutinous regiments tucked the paper 
to their hats), the demand of a constitution became in all cases a 
watchword of the bourgeois revolutions, susceptible of mobilizing 
the broad masses. In any case, a constitution implies the promise 
of the realization of bourgeois democracy and freedoms in their 
wider construction. For the toiling masses the struggle for a con- 
stitution became coupled with the often only imperfectly expressed 
yearning for a change in their social conditions through the realiza- 
tion of the freedom embodied by the constitution and the demo- 
cratic organization of the political power. It was a historical necessity 
that in the wake of a bourgeois revolution the constitution should 
be born as the class constitution of the bourgeoisie. It stabilized the 
political power of the bourgeoisie, served as a barrier against attempts 


1Cf. Szabé, I.: A jogszabdlyok értelmezése (Construction of the Legal 
Rules), Budapest, 1960, pp. 171 et seq., p. 182. 
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of feudal restoration, however, it put (or at least was meant to put) 
an end to the revolution which it used to head for the recognition 
of the political, social and economic demands of the workers. In the 
last resort, a bourgeois revolution was but the process of creating 
a constitutional order.” The reinforcement of political organizations 
and methods serving the dominance of the bourgeoisie by legal 
means, in addition to its economic power already established was, 
so to say, the closing chord, and at the same time the crowning of 
the revolution. And this function could be well performed by a legal 
instrument summarizing the most essential guarantees, or by a body 
of acts of legislation definable with more or less accuracy, i.e. a con- 
stitution. And a constitution was capable of performing this function 
only. A constitution is necessarily incapable of transforming the 
economic order, indeed no such claim can even be laid to it. On the 
other hand, the mere fact that a constitution defines the principal 
features only of the institutions of primary importance, does not 
preclude a dual construction of the institutions of bourgeois demo- 
cracy as established by the constitution. The ruling classes will make 
endeavours for a restrictive construction, whereas the workers will 
strive for an expansion of democracy. This virtually dual construc- 
tion, which may be given to a constitution, does not embarrass the 
ruling classes in the least. The trend of the construction is, in the 
course of the practical enforcement of the constitution, determined 
with rigid consistency by the class of society which has a hold of 
the law. It is interesting to note that the ruling classes have been since 
ages acquainted with the potentialities implied in this duality of 
construction. Aristotle in his Athenaion Politeia made mention of the 
charge the aristocracy brought against Solon that he had deliberately 
left loopholes in certain laws, or deliberately inserted passages 
admitting a dual interpretation, only in order that those whose duty 
it was to enforce the law should be made from time to time to convene 
a public meeting to settle one or another question disputable for the 
above reason.* Yet not even Robespierre had to wait for the revolu- 


2 Lenin: Works, Vol. 13, Moscow, 1949, p. 13 (in Russian). 
3 Aristotle: Az athéni allam (The State of Athens), Budapest, 1954, p. 33 
(in Hungarian). 
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tion to make the thesis his own that no trouble would arise from the 
fact that laws had loopholes in them, or could be misunderstood, 
as Jong as it was he who was responsible for the enforcement of 
the law.4 

For the very reason that the principal function of a bourgeois 
constitution is to legalize the power of the new ruling class, at least 
formally the drafters of constitution are intent to maintain the con- 
tinuity of law connecting them to the former legislator, even when 
in reality legislation is at variance with such a continuity. This policy 
is partly dictated by the fear of the masses forging ahead, partly has 
its origin in the fact that bourgeois revolutions, as a rule, take over 
the earlier government machinery, so that when a new constitution 
is framed it could not altogether be dissociated from the earlier 
pattern. This trait characteristic of the English and French revolu- 
tions, or the Hungarian revolution of 1848, is generally known. 
Even the bourgeois leaders of the Russian February Revolution of 
1917 did all in their power to have the provisional bourgeois govern- 
ment legalized by the earlier Tsarist power, or by some representatives 
of this power.° These protracting tactics were instrumental in the 
delay in convening the Constitutional Assembly, and also responsible 
for the fact that in the days of the Great October Socialist Revolution 
the masses could level the charge of sabotaging the creation of the 
new democratic constitution and the legal proclamation of the Rus- 
sian republic against the provisional bourgeois government. 

The path to the evolution of socialist constitutionalism was opened 
by the first constitution of the Russian Soviet Socialist Republic in 
1918. Its creation was the first justification of socialist constitutions 
introduced during almost half a century after its approval. The 
function of the first Soviet constitution differs fundamentally even 
from that of the most advanced bourgeois constitution. The Soviet 
power had no need for a constitution to give a legal character to 
its existence, nor had it any need for coupling the new sovereign 


“Cf. Robespierre emlékiratai (The Memoirs of Robespierre), Budapest, 
1954, p. 33 (in Hungarian). 

5(Ronin, S. L.) Ponun, C. JI.: Weppaa Copetckas Koucratyuma (The First 
Soviet Constitution), Moscow, 1948, p. 9. 
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power with the former. Moreover, its strength mainly lay in the fact 
that it clearly dissociated itself from all earlier sovereign powers. 
This did not, however, mean that the introduction of the constitu- 
tion had no significance as an act of Jegislation of the Soviet 
State. For the international labour movement, the Soviet constitu- 
tion was a document of historical significance inasmuch as it made 
clear the results and experiences of the first victorious socialist revolu- 
tion in a concise form to the Russian proletariat and the whole inter- 
national working class. It was in this sense that Lenin attributed a 
significance to the constitution.® As a matter of course, the constitu- 
tion had also a major role in the reinforcement of the proletarian 
character of the new type government organization created by the 
revolution and shaped during the months of constructive work 
following upon the revolution. From the aspect of the Russian 
Revolution Lenin considered the reinforcement of the proletarian 
character of the State a particularly important trait of the Con- 
stitution. ““What is most important in the Constitution is that the 
Soviet power has dissociated itself definitively from the bourgeoisie 
by that it eliminated the bourgeoisie from participation in building 
up the state.”” 

After these preliminaries, rather interesting conclusions may be 
drawn from an inquiry concerning the reasons that had prompted 
the Soviet power to declare its own fundamental laws in the form 
of a constitution. What explains the act of the Soviet power to accept 
the traditions of the bourgeois revolutions in this respect? Today 
the manner in which this question is put may sound too abstract 
and rather artificial. And yet, at the time when the constitution was 
drafted the question was put in a very concrete form. Sverdlov, the 
chairman of the All-Russian Central Executive Committee, and of 
the committee in charge of drafting the constitution, closed the 


*“'This word ‘soviet’ is now understood by all; the Soviet Constitution 
has been translated into all languages and all working people know it. All workers 
know that it is the Constitution of the working people, that it is the political order 
of the working people ...’’ Lenin: Works, Vol. 30, Moscow, 1950, p. 136 (in Rus- 
sian). 

7 Lenin: Works, Vol. 28, Moscow, 1950. p. 19 (in Russian). 
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debate with the argument that the Third All-Russian Congress of 
the Soviets had already taken a decision on the matter of the need 
for a constitution and that this resolution had to be carried out.® 
To answer this question it should be remembered that the Third 
All-Russian Congress of the Soviets was held in the days immediately 
following upon the dissolution of the Constitutional Assembly,” i.e. 
in a historical situation where the desire and the consciousness of the 
need for a constitution were very much alive in the mind of the 
masses. There seemed to be no reasonable ground why the Soviet 
power should refuse to satisfy this desire, the less so because the 
constitution might fulfil important legal functions for the Soviet 
power, too.”° 

Nor should the subjective element be ignored that Lenin himself 
was equipped with a solid legal erudition, and judged by the scientific 
standards of his age, well acquainted with the organizational func- 
tions of law, and with the interrelations between organizational 
principles and law as discovered by the organizational theory at that 
time in the process of birth. (The recognition of the organizational 
functions of law does not of course preclude the discovery of the signs 
distinguishing law from other rules of conduct known to society 
from the sanctions behind law, or in the given case, from the means 


8 TIporoKonbi 3acenaHni Bcepoccuitcxoro IX. HW. K. IV co3pia. Crenorpadn- 
yeckHh oTyeT (The Minutes of the [Vth Meeting of the All-Russian Central 
Executive Committee. Stenographic Record), Moscow, 1920, p. 70. 

®The decree of the All-Russian Central Executive Committee dissolving 
the constituent assembly was dated the 19th January, 1918. The Third All- 
Russian Congress of the Soviets held its sessions between the 23rd and 31st 
January, 1918. 

10 Merely as a matter of particular interest it should be noted that the resolu- 
tion on drafting a constitution was moved by the leftist wing of the social 
revolutionaries in the Third Congress. Or more accurately: the social revo- 
lutionaries proposed to take up as a supplement to the draft resolution on the 
institutions of the federation, originally consisting of five articles, as Article 
6 provisions on the relations between the local soviets and the central authority, 
and as Article 7 a proposal for drafting the constitution and the submission 
of this draft to the next congress. However the idea itself was sponsored also 
by the Bolsheviks. Cf. (Gurvitch, G. S.) [ypeuy, [. C.: Acropaa Cosetckoit 
Konctutyuna (The History of the Soviet Constitution), Moscow, 1923, p. 3. 
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of coercion reflecting the existence of class oppression.) Simultane- 
ously, with emphasizing the importance of practical organizational 
work, Lenin already at that time stressed the importance of the 
scientific methods of organization, and within this, of state organiza- 
tion, the expanding of organizational experience, and the necessity 
of bringing the elements so consolidated under legal regulation. 
Experimenting, analysing the experiences gathered, and where the 
situation was mature, laying down in rules of law the particular 
forms of state organization: this being one of the most significant 
teachings of Lenin when it comes to build up a State; and it was 
this doctrine of Lenin into which the notion of a constitution, sum- 
marizing the most essential traits of social system and state organiza- 
tion, could be integrated in a highly appropriate manner. Unfortun- 
ately, in the Marxist—Leninist social sciences, moreover, in the study 
of Lenin, until of late this aspect of Lenin’s work has remained in 
the background. Yet even a superficial study (e.g. of the material 
collected by the Lenin Museum in Moscow, or of the books kept 
at the Museum of Gorki, and those figuring in Lenin’s reading-list) 
will convince us that Lenin’s full life-work, and in particular his 
political teachings on the governmental organization, can hardly be 
understood if his thorough knowledge of law and administrative 
sciences is ignored. Necessarily it was Lenin’s splendid versatility 
in law and administrative sciences that had essentially enabled him, 
among the variegated and many-coloured organizational forms of 
the revolution, to recognize the elements, for want of which there 
could have been no thought of a radical liquidation of the exploiting 
machinery and the creation of a new, socialist-type government 
apparatus. 

Beyond what has been set forth here in general, the statement 
may be made that]the masses recognize the ordering, organizing 
functions of the law in a constitution rather than in any other rules 
of law. The ordering-organizing (the two being not identical) func- 
tions of the law (the two may together be termed the ruJe-content 
of Jaw) cannot be ignored even when it is known that with the forma- 
tion of class society this rule-content develops into law by that the 
sovereign power taking shape at this juncture subjects the ordering- 
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organizing character of this rule-content to its oppressive functions. 
In a socialist society, on the path leading to a communist society, 
i.e. in the course of law becoming non-law, behind the rules externally 
similar to the rules of law of class society, the rule-content, the 
ordering-organizing principle, loom up as the principle guaranteeing 
the foresight in the activities of men organized in a society, i.e. as 
the core of legal thinking which, though necessarily converted by 
every class society into an abstract tool of subservience to general 
class interests, will have to assert itself in its totality in a classless 
society. Figuratively we might even say that behind the face of the 
law showing the cruel traits of primeval barbarism after innumerous 
millennia, the category of rules, the generally recognized ordering 
principle, voluntarily obeyed by the primitive community, break 
through, absorbing in themselves the results of a millennial growth, 
i.e. the category of rules and the ordering principle for which Thornton 
Wilder considers (in the ‘Skin of Our Teeth’) Moses, the legislator, 
among the eternal values of the evolution of mankind, and through 
him symbolically refers not to legislation or law in its historical 
acceptation, but to the rule content of this legislation or law in a 
sense more general than the one of today.” 


Nl Kalman Kulcsdr deals in detail with the bourgeois theories of the sociology 
of law which give prominence to the organizing functions of law. At the same 
time he appropriately criticizes the opinions which ignore that the organizing 
functions of law can become its primary functions only where on the whole 
there are no conflicting class interests anymore and where the conditions are 
present for a high-grade scientific organization of society. (Kulcsdr, K.: A jog- 
szociolégia problémai (Problems of the Sociology of Law), Budapest, 1960, 
p. 56). It is by no means accidental that in Soviet literature on the theory of 
state and law it is at the present stage of building up Communist society that 
prominence has been given to an analysis of the rules of law which mean 
an attempt to throw a light on the substance of the legal norms from the angle 
of this analysis of the general contents of rules. Naturally, in addition, this 
analysis after the appropriate delimitations have been made demonstrates the 
specific characteristics of law in the series of the various norms. So Joffe and 
Shargorodski after demonstrating that the rule or norm is always the result of 
conscious human volition, for practical human action or attitude in the relation 
of men to nature or to one another (p. 124), accordingly distinguish between 
so-called technical and social norms, They study the legal norm as a definite 
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2. THE HISTORICAL ROOTS OF THE IDEA OF A 
CONSTITUTION IN THE GROWTH OF THE 
INSTITUTIONS OF STATE AND LAW 


As a result of the definite position allotted to constitutions in 
society and history, we cannot bypass a historical investigation of 
the circumstances that have raised constitutions to a place above 
other legislation. Obviously, the doctrine, fairly wide-spread in the 
literature, according to which a constitution consolidates the rules 
primarily significant for the exercise of power—a function justifying 
its elevation above all other rules of Jaw—, will be found inadequate. 
This is but a repetition of the question in a positive form, or at best 
a simple description of what is asked, i.e. of the quality of the situa- 
tion as it exists in reality. 

Among the many opinions (to be discussed below) the one tracing 
back the formation of the idea of a constitution to the theory of 
contract seems to be the most acceptable. This theory departs from 
the assumption that the framers of the first constitutions relying on 
the idea of contract becoming ever more general since the 16th 
century, wanted to discover in the instrument summarizing the rights 
establishing the new organization of the exercise of power and gained 
at the expense of a hard struggle, a “new’’ social contract, or some 
sort of a novation of the “primary contract’’. In the socialist literature 
this thesis is often associated not only with the written form of the 
first constitutions, but also with their more solemn formalities, and 
the specific procedures laid down for their amendment.”® In any case 
the doctrine which discovers the origins of a typically public law 
category (i.e. directly the instrument, i.e. the charter known as the 
originator of public or constitutional law) in the fully private law 
approach, which traces the birth of the sovereign power to an onerous 


specific type of social norms (p. 127). Cf. (Joffe, O. S. and Shargorodski, 
M. D.: Hodge, O. C. a Mapzopodcxun, M. JI. Bonpoch! Teopau upasa (Pro- 
blems of Legal Theory), Moscow, 1961. 

12 Cf.e.g. Coperckoe rocygapcrBenHoe mpaso (Soviet Constitutional Law), 
Moscow, 1948, pp. 51 and 52. 
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deal in the same way as the assignment of the ownership of any 
other object, gives food for thought. So far social sciences have in 
many respects revealed the unscientific character of this approach. 
Still this doctrine meant an enormous progress in respect of the 
tenet which explained not only the birth of the State but in general 
the status, form and prerogatives of the sovereign power simply by 
the will of God. The statement may therefore be ventured that in 
its age the theory of contract meant “knowledge” in opposition to 
earlier “non-knowledge’’. It placed the phenomena related to the 
State from Heaven to Earth and considered them as things of human 
origin. In the history of the struggle for sovereign power, this by 
itself erroneous idea was the “original sin’, or as Haeckel put it, 
“the surplus momentum”, which by encountering the efforts of the 
rising bourgeoisie for some sort of a regulation, limitation of power, 
and later its acquisition, substantially contributed to the metamorpho- 
sis of hitherto spontaneous movements into conscious ones. This 
theory of contract gave rise to making a distinction between abstract 
sovereign power and those who enforce this power or exercise it, 
and with it to two opposing, yet mutually complementary recognitions, 
viz. the idea (a) of the exclusive and unrestricted nature of the sove- 
reign power in the sphere of its sovereignty, and (b) of the limitations 
imposed on the in all cases concrete wielder of this sovereign power 
(or the potential legal regulation of this power). From the 16th 
century onwards the partisans of the theory of contract wanted to 
discover the subjects qualified for the limitation of the contract 
more and more in the members of the society. If the omnipotence of 
the sovereign power had to be asserted against e.g. the Church of 
Rome, the first recognition came to the fore; if the interests of the 
rising bourgeoisie demanded the limitation of the absolute royal 
power, the second was favoured. 

The theory of contract itself is relatively old. The dialectic path 
of the progress and application of the social ideas is borne out by 
the fact that the theory of contract appeared in a sufficiently clear- 
cut form already in the age of the Investiture Contest.’ Still it was 


13 Cf. Glerke, Otto von: Johannes Althusius, 4th ed., Breslau, 1929, p. 77. 
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alive even much earlier in the mind of society. It reminds one somehow 
of Thomas Mann’s ‘well of remembrance’’. The first, to the present 
age -known, written beginnings have to be accepted as “conditional 
beginnings”. In fact even when a Marxist scholar cannot adopt the 
view that for him “the initial bases of what is human, historical or 
cultural are wholly immeasurable” (Joseph and his Brethren, Vo). I), 
the exploration of the historical past will in the investigation of the 
time of birth of the theory of contract carry the research worker 
further back to the past and offer him conditional beginnings at 
most. However, in the given case this conditional beginning referring 
back to the Age of Feudalism will suffice; in fact a direct connection 
between the examples from Antiquity and modern institutions cannot 
be demonstrated at all. Antiquity may have been an ideological 
example at the formation of the institutions of the bourgeois State, 
whereas several traits of Feudalism are still recognizable in the institu- 
tions of the bourgeois State of today. 

This theory of contract, in its false and erroneous character, does 
not owe its existence to speculative thinking, and is merely a primitive, 
primordial, superficial reflection of existing real conditions. Primitive 
social consciousness relied on the real situation where even the 
political power over the particular territories was wielded as the 
object of a sale contract. To this it should be added that the first 
acts of legislation known from the early centuries of Feudalism in 
general appear in the form of pacts, or contracts, as manifested not 
only by their designations, but also in their wording. Feudal landed 
property in its abstract form (with the contingent elements removed) 
was also the embodiment of political power. The sale of landed pro- 
perty amounted to a change in all material and ideological, and so 
also of the political conditions of the inhabitants concerned. Anyway 


14 For example, in the 6th century the so-called Salic Law or Pactus leges 
salicae was born; similar in nature is the Pactus Alamannorum. (Cf. Die 
Gesetze des Merovingerreiches, 481 to 714, Weimar, 1935, pp. 2.and 156.) 
Or in the so-called Lex Baiuvarorum the reference to a ‘“‘pactum’’.is missing, 
still already in the first lines it mentions the covenant between king, leaders 
and people as the foundation of the ‘“‘Decree’’. (Germanenrechte, Vol. 2, Die 
Gesetze des Karolingerreiches, 714 to 911, VI, Weimar, 1934, p. 79.) 
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in the feudal State the regulation of the exercise of power had a special 
character. Following from the specific character of the feudal relations 
of production, coercion other than economic was of great significance 
in the process of production. The coercion effected not through eco- 
nomic means presupposed that the lord of the manor in possession 
of the right of disposal of the armed forces and the jurisdiction over 
the peasantry (villeins) participated also in the exercise of the sove- 
reign power. To a certain degree this explains why big landowners 
were so to say sovereigns, so that conditions within the ruling classes 
in respect of the exercise of power took on the character of con- 
tractual relations. Several contractual agreements came into being 
where the king as party of the alliance was subjected to limitations 
in the enforcement of the royal prerogative. The parties entered 
into contractual relations as equals by relying on their actual power 
rather than on their rights and duties backed by law. Nor were the 
guarantees of the contract Jegal ones, but de facto institutions. The 
guarantees of the contract were the abrogation of the agreement, the 
right to repudiate its fulfilment, and what was equivalent to it, the 
right of resistance. Such covenants of importance were e.g. Magna 
Charta (1215) and the Hungarian Golden Bull of 1222. These instru- 
ments in fact contained the contractual limitations of the royal 
power under the conditions of early Feudalism. The circumstance 
that these contracts were promulgated in the form of a “decree” 
(the unilateral declaration of the royal will) cannot be brought 
forward as evidence against the conclusion that these were in reality 
covenants between the king and a certain group of the magnates. 
For that matter documents of a similar kind may be found at a 
number of places in that age. In Mediaeval conditions of drafting 
documents the decretal form and contracts were well in agreement 
with each other. It has already been mentioned that the same instru- 
ment was often called a decree or /ex and a pact at the same time. 
There was not yet an established notion of law in the present sense 
of the term. 

These decrees had to be discussed mainly because the appearance 
of “‘modern”’ constitutions, the idea of a constitution, are often ex- 
pressly traced back to them. So e.g. in France the origin of the con- 
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stitution is traced back to the difference existing between the “law 
of the king” and the “Jaw of the realm’, or to the recognition of 
fundamental laws such as the Salic Law settling the succession to 
the throne, which could not be changed even by the king. This con- 
cept has a true core in so far as in certain countries these highly 
significant acts of legislation had also been allotted a share in the 
shaping and survival of the theory of contract. However, there is 
no evidence whatever that at the formulation of the first written 
constitutions these earlier patterns had been considered at all. Ideas 
which in a given country (e.g. in England and in Hungary) have 
traced back in a very concrete form the development of constitutional- 
ism to these Mediaeval laws must be rejected even more emphatically. 
These contracts, viz. these Mediaeval laws, in all cases applied to 
given conditions. During the centuries most of them fell into oblivion. 
So e.g. Magna Charta was dead to common knowledge as early 
as the 15th century, and it was evoked again as late as the reign of 
James I, in the fight against absolutism. Hungarian development 
was partly the same, where references to the Golden Bull, or to some 
of its provisions were played up and kept alive in the wars of inde- 
pendence against the Habsburg Dynasty. 

In keeping with certain modifications the idea of a contract was 
revived even under the conditions of the feudal monarchy. However, 
by that time the idea had already become impersonal and took on 
the form of covenants between the estates of the realm. This explains 
why the contractual character of the agreement had completely been 
thrust to the background and why it manifested itself as the limita- 
tion of the exercise of the sovereign power cast in a statutory form. 
(This is the point where through a number of highly complex trans- 
missions the theory of contract combines with the approach of a 
“limitation of power” which came into prominence as the preliminary 
condition of the idea of a constitution.) 

The absolute monarchy rejects contractual relations wholesale: 
in point of fact it is in no need of a fictitious contract of submission. 
By the side of the prevalence of the principle of “L’état c’est moi” 
in the estimation of the exercise of public power, as a matter of 
course, the contractual relations within the ruling classes, on which 
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the feudal monarchy relied, had been relegated to the background. 
However, with the disappearance of these contractual relations by 
stages also the statutory or legal envelopment of these contracts 
was stripped off, which in given cases meant the legal and effective 
limitation of the royal power. This phenomenon was intimately 
associated with the fact that during the age of the absolute monarchy 
the rising bourgeoisie evoked, in the first place, the earlier institutions 
of feudal monarchy, formulated the demands expressing its claims 
first to the limitation of absolute power, and, subsequently, to a 
participation in the exercise of power. At another place, on studying 
the preparatory period of the English Revolution, it has been pointed 
out that in general it is a frequent phenomenon of social develop- 
ment that during the initial period of its struggle the rising new class 
prefers to evoke earlier examples merely with the purpose to enjoy 
the advantages of legality in its struggle for the realization of its 
objectives for a longer or shorter period.* 

As regards the initial manifestation of the growth of the idea of 
a constitution in institutions of a concrete nature, it is not a declara- 
tion of the governmental will that appears in the first place. At this 
stage, in the first place, an ancestor-constitution rather ignored until 
of late has to be mentioned, viz. Calvin’s church statute for Geneva. 
As a matter of fact, this statute owes its birth to casual and concrete 
political struggles, resembling in a way those which underlay the 
earlier pacts or covenants mentioned above. In the given instance 
Calvin, called back from his exile, wrung out from the town council 
the recognition of the church statutes approved by the congregation 
by articles, i.e. the statutes which declared the separation of the 
spiritual and temporal power, and introduced the corporate super- 
visory organ of the Church. It declared that in religious matters 
exclusively the Church, in temporal matters the town council had 
competence. In its essence these statutes were but a covenant, i.e. a 
covenant between the congregation and Calvin, or the congregation 
and the town council. A claim was also laid down in the covenant 


13 Cf. Kovacs, 1.: A burzsoa alkotmanyossag valsaga (Crisis of Bourgeois 
Constitutionalism), Budapest, 1953, p. 17. 
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to bind both the spiritual and temporal power by a covenant approved 
by the community and recognized by the secular power, and on 
hand of this covenant, to limit both the spiritual and temporal power 
in their operation. This church statute approved in a direct demo- 
cratic form became the pattern on which Calvinist congregations 
organized subsequently shaped their own constitutions and in this 
form it had a widespread impact on the formation of political opinions. 
The leading class of the war of independence of the Netherlands, 
i.e. the Dutch Calvinists, considered the Statute their model. That 
nevertheless no constitution came to life in the Netherlands may 
be explained mainly by that in the alliance the allied provinces pre- 
served their independence (they formed a somewhat loose con- 
federacy), and with it their already established internal political 
organization, which though in a protean form on the whole con- 
formed to the form of the Mediaeval autonomous municipal organiza- 
tions. We are not far from truth when venturing the statement that 
in the consolidation of the federal character and provincial inde- 
pendence, circumstances which often hampered the struggle for 
liberation, the organizational form of the free congregations of 
Calvinism furnishing the ideology of the war of liberation had an 
essential share. In the same way as the American War of Indepen- 
dence, and its support by the French, remarkably advanced the 
process of disintegration of French absolutism, so the English—Dutch 
alliance against Spain coincided with the ideological preparatory 
period of the English Revolution. The effect became even more 
marked by the fact that the alliance dated back to many decades. 
It threw open the path to the flow of the ideas of Calvinism into 
England. The kings of England recognized rather soon the dangers 
involved by Calvinist ideas. This is reflected not only by the state- 
ment of Charles I, since become famous and meant to serve as a 
justification of his policy directed against the Puritans, that “no 
bishops, no king”’, but also by the fact that it was at that time that 
emigration of the Puritans to the North American colonies began 
on a large scale. The emigrants carried with them the ideas of Calvi- 
nist political literature and the concepts of church organization of 
Calvinism which became the pattern for shaping the political system. 
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In certain cases the colonies, simultaneously with their formation, 
entered into covenants which within the colonial settlement brought 
under regulation the structural system of the exercise of the sovereign 
power, and at the same time guaranteed the “natural” rights and 
freedoms of the citizens, among them the inviolability of their acquired 
property. A covenant of this type was among others the fundamental 
act of the State of Connecticut, approved in 1639. 

The legislation of the North American colonies contributed to 
the evolution of the idea of a constitution also from considerations 
of the formal character of constitutions. As a matter of fact each 
colony had a bill which had been granted by the king of England 
and which laid down the fundamental principles of the exercise of 
the political power in the colony concerned. These bills too con- 
tained elements reminiscent of a covenant. In point of fact, the settlers 
were free to decide whether under the terms stipulated by the bills 
they would undertake to settle down. In general, these instruments 
contained a provision, by virtue of which the colonial legislator 
could not amend them. Hence several colonial states, beyond their 
autonomous statutes possessed a statute of higher order which could 
not be amended unilaterally.?® 

After these antecedents, in the course of the English Revolution, 
the Agreement of the People mentioned previously was born. Modern 
literature on constitutional law considers this instrument the pre- 
decessor of all modern constitutions, even when the Agreement had 
never become an operative constitution. The Agreement itself was 
drafted by the Levellers, a group which seceded from the left wing 
of independent Calvinism in 1647. Even to-day Great Britain has 
no written constitution; on the other hand, the first effective written 
constitution, though in the form of an arbitrarily imposed instru- 
ment, was nevertheless born in England. Cromwell made two attempts 
to build up the exercise of the sovereign power on a written statute 


16 In general three types of colonial settlements may be distinguished in the 
American colonies, viz. (a) colonies formed under charters; (b) colonies formed 
in the course of the resettlement of the Puritans; and (c) colonies organized at 
the initiative of certain English feudal landlords. (Cf. Egyetemes dllam- és jog- 
torténet [Universal History of the State and Law}, Budapest, 1957, p. 297.) 
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and to entrust it to a representative organ. It is an altogether different 
question that these constitutions were short-lived. Cromwell con- 
ducted the affairs of England with the methods of absolutism to 
the last. 

As a matter of course the Agreement of the People is by no means 
a charter in the modern acceptation of the term; at least it was not 
intended to be one. Nevertheless it contained all essential elements 
of a constitutional charter. It established the organization of the 
Parliament, the supreme representative organ exercising the sovereign 
power, on the principle of equal franchise and equally divided con- 
stituencies, the statutory dates on which it had to be convened and 
declared the overall powers of the representative organ so elected. 
It expressly declared that Parliament was subordinate only to the 
constituents, its decisions were independent of the consent of other 
person or persons.’ By this the Agreement essentially formulated 
the republican form of government. The affairs assigned to the 
jurisdiction of Parliament were defined by the clause that this juris- 
diction extended to all matters which the constituents had not directly 
or by implication reserved for themselves (Section IV). The instru- 
ment proceeds by enumerating the limitations of the legislative 
powers of Parliament. It could not decide in matters of conscience, 
religion, or such associated with the practice of worship, i.e. in such 
as could not be assigned to whatever human power. In a naive yet 
candid formulation the Agreement withdraws from the jurisdiction 
of Parliament the right to introduce compulsory military service by 
declaring that until there was money enough for engaging soldiers 
by the parliament there would always be fit men who would be 
prepared to join in the interest of the true cause. The Agreement 
prohibited any legislation which would be inconsistent with the 
principle of the equality of rights and declared that no statute could 
conflict with the happiness and the safety of the people. 

From the reference to matters reserved for the constituents by 
implication to a certain extent conclusions may be drawn to limita- 


17 Cf. The Agreement of the People, as presented to the council of the Army, 
October 28, 1647. The Constitutional Documents of the Puritan Revolution 
1625— 1660, Oxford, 1947, pp. 333 et seq. 
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tions by natural law. Still the reference to ancient rights, and even 
to such acquired by blood, further the fact that in the articles here 
listed the matters expressly reserved for the constituents almost 
exhaustively, appeared to be conflicting with the principles of natural 
law and at the same time precluded the recognition of these principles 
as such standing above legislation. At the same time, this meant that 
_ already in the Agreement of the People the two-fold nature of Jegislat- 
ive power resulted in (a) the constitutive power and (b) the legislative 
power for the enactment of ordinary legislation; and this had received 
its statutory sanction. However, this duality was by no means a con- 
scious one. This explains why in political literature the two separate 
categories of the constitutive and legislative power appeared con- 
siderably later, almost hundred years thereafter. 

The path on which the idea of a constitution continued to develop 
pushed on in line with the Levellers who before the Restoration went 
into exile and carried with them the ideas embodied by the Agree- 
ment of the People to the North American colonies and tried to give 
expression to some of these ideas in their own colonial legislation. 
In the following years the charters of the North American colonies 
came into being one after the other. (In the middle of the 18th century 
there was a draft formulated by Franklin which proposed to build 
up the joint organization of the colonies. However, the Parliament 
in London refused to approve this draft.) Finally in the course of 
the War of Independence, in 1787, the fundamental law of the United 
States was approved which already bore all characteristics of a con- 
stitution in the modern sense of the term and which also incorporated 
the provisions for the special formalities required for its amend- 
ment, by which it was formally distinguished from ordinary legisla- 
tion. It was by no means by accident that, if formally not, in reality 
this instrument was likewise the covenant of federation of the federated 
states. It is probable that the special procedures for the amendment 
of the Constitution appeared as the specific guarantees of this very 
covenant. 

The French Declaration of 1789 and the French Constitution of 
179f did signify not only the genesis of the idea of a constitution, 
but also the consolidation of this idea. The fact that in the first period 
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of the French Revolution the exercise of the sovereign power, as the 
resultant of revolutionary struggles, relied exactly on the constitu- 
tional monarchy, a form of government born out of a compromise, 
had a significant role in the consolidation of the constitutional idea. 
This compromise again conjured up the idea of a bilateral contract, 
a covenant. The particular phases of the negotiations reflected the 
enormous mistrust which existed between the leading organs of the 
Revolution (including the Constitutive Assembly) and the king. 
This mistrust, the whole series of compromises, and to a by no means 
less degree the contractual ideas resorted to in order to iron out 
the difficulties postulated in a differentiated form a detailed regula- 
tion of the organization and exercise of the sovereign power, further 
the surrounding of the covenant, i.e. the constitutional charter born 
at the price of extreme difficulties and protracted negotiations, by 
guarantees which turned this charter into an almost intangible instru- 
ment and raised it above all other legislation to a degree that legally, 
i.e. by observing the provisions included in it, it was simply impos- 
sible to amend it. By setting aside this constitution by revolutionary 
methods the dictatorship of the Jacobins created the constitution 
which already in its form of approval (direct plebiscite) was the 
offspring of the Rousseauean ideas, and also the embodiment of the 
idea of a constitution based on the assumed social contract and 
expressive of the sovereignty of the people free of all limitations. 


3. THE APPEARANCE OF THE IDEA OF A CONSTITUTION 
IN THE WORKS OF POLITICAL THEORISTS 


In the course of the analysis of the processes leading to the genesis 
of the idea of a constitution and to the consolidation of this idea, 
a review of the works of the political theorists of the age has been 
omitted deliberately. This has been done not merely in order to 
delimit the sphere of the theoretical analysis of the general history 
of political doctrines and problems of constitutional law (in fact 
the works of political theorists deal with the problems of the birth 
of the idea of a constitution to a minor extent only), but mainly 
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because in bourgeois literature (and from time to time also in socialist 
literature) notions tend to crop up with frequency which trace the 
formation of constitutions back in first order to the opinions of 
political theorists rather than to actual social conditions and exi- 
gencies (and to institutions corresponding to these). Beyond doubt 
the political literature of the centuries bringing to maturity the bour- 
geois constitutions substantially helped the framing of written con- 
stitutional charters and the defining of the sphere of the idea of a 
constitution. It should also be borne in mind that these works should 
not be considered as scientific, as it is understood today, even if 
according to contemporary standards these were assessed as scientific 
ones. In respect of all works of this period dealing with social pheno- 
mena the statement may be advanced in a generalized form that 
none of these works can be accepted as the embodiment of a scientific 
theory in the modern sense in the same way as was the case with 
the pre-Marxist social, governmental and legal theories. The social 
significance of these works is mainly determined by the circumstance 
that they pointed out certain social relations and promoted the 
struggle against Feudalism.'® This will not say that an analysis of 
these works may be dispensed with in studying the political institu- 
tions of the age. Without the assistance of these works not only the 
leading ideas of contemporary society, but also the material forces 
actuating this society cannot be grasped. Yet, if we relied only on 
these works we should fare in about the same way as those who want 
to judge a definite period not by its concrete conditions, but in first 
order by how the contemporaries assessed the given period. In any 
sphere closely associated with the State (and such a sphere is also 
the problem of the idea of a constitution) the experience that from 
Calvin to Sieyés even the most prominent political thinkers were 
unable to dissociate themselves from the political struggles of the 
age often only of an ephemeral significance, or from the direct and 
actual objectives to the participants of these struggles, often of a 


18 Cf, The introductory study of Imre Szabé to Grotius’s A hdboru és béke 
jogarol (On the Law of War and Peace), Budapest, 1960, Vol. I, p. 89 (in 
Hungarian). 
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personal character, warns to increased caution. In general political 
writers were prone to make clear the particular political phenomena 
in a manner subordinate to direct political ends, with a claim to general 
and eternal validity even when in other problems of philosophy 
they were in fact often able to rise to levels of theoretical generaliza- 
tion with a pretence to scientific thinking. 

The ideological antecedents of the idea of a constitution should 
in the first place be sought in teachings clinging to institutions which 
almost simultaneously with the emergence and evolution of royal 
absolutism, while standing up for the institutions of the feudal mon- 
archy, raise the idea of the limitations of the royal prerogatives. The 
work of these thinkers is by no means of a uniformly progressive 
character. In given cases, dependent on the social forces in their 
background (or the political tendencies whose adherents they were) 
these thinkers may even be advocates of retrograde trends. In this 
period in the course of the struggle between French Calvinism 
(Huguenots) and nascent absolutism in the works of the group of 
political thinkers known as monarchomachs the idea of a limitation, 
or limited character, of the royal power in the legal sense appeared 
with general validity for the first time. The underlying principle of 
the trend may be traced back to the political ideas of Calvin or it 
became, as the outcome of the activities of Calvin, directly instru- 
mental in the political struggles of the bourgeoisie striving to rise to 
power. 

Marx and Engels frequently pointed out that the revolutionary 
ideology of the rising bourgeoisie manifested itself in its most con- 
sistent form exactly in the teachings of Calvinism.’® And for that 
in the evolution and consolidation of the idea of a constitution the 
views of Calvin and the political philosophers based on the teachings 
of Calvinism had a so to say determining function. And this not only 
because without an acquaintance with the political doctrines in- 
corporated in Calvin’s Institutions we should be unable to appraise 
the works of the so-called monarchomachs or of Althusius, but also 


Cf. e.g. (Marx—Engels) Mapxc—9uxzensc: Counnenna (Works), Vol. 
XIV, p. 675 (in Russian). 
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because the direct effects of Calvin’s teachings, as far as the scope 
of this study is concerned, are directly discernible in the works of 
Grotius, the ideologists of the English Revolution, then later in 
those of Spinoza and Vattel. Even Rousseau suggested in his political 
opinions a limitation of power under the direct influence of Calvin.”° 
It was by no means incidental that of late Marxist literature of the 
history of political teachings deals with the activities of Calvin as 
political thinker in this very respect from various angles.”4 

Like other Protestant thinkers of the age, Calvin discusses religious 
problems in conjunction with political issues. As a theologian, he 
taught the existence and power of a supreme supernatural being, 
and together with this the divine origin of all “secular authority”, 
and on this ground demanded respect and obedience for all “secular 
authority”. What was exactly that raised Calvin above all other 
religious teachers of his age and relegated his political teachings to 
the doctrines of the forerunners of the revolutionary thinkers? The 
reply may briefly be formulated in a form that it was in the teachings 
of Calvin where for the first time political ideas assumed a relatively 
autonomous role appearing in a.manner independent of theological 
theses decreed by God. In opposition to the teachings of Mediaeval 
Catholicism whose effects have survived even to these days, Calvin 
for the first time separated the ideological elements of faith and the 
organizational structure of religion. The former he traced back to 
“divine origin”, whereas in the latter he discovered the hand of Man. 
In like way he was the first to make a distinction between “religious 
and secular affairs’, segregating the ecclesiastic and secular organiza- 


20 Rousseau himself remarks in his Contrat Social that anybody who is 
acquainted with Calvin as a theologian only can have no idea of the grandeur 
of his genius. ““The formulation of our wise decrees, in which he had such a 
great share, is as greatly to his credit as the Institutio. Whatever a revolution 
shall take place in our creed, as long as patriotism and the longing for freedom 
are alive in us, we shall for ever praise the memory of this great man.”’ Rousseau, 
J. J.: Tdrsadalmi szerzédés (Contrat Social), Bibliotheca undated, p. 142 
(in Hungarian). 

21 Cf. (Ketchekyan, S. F.— Fedkin, G. I.) ed. by Keuexoan, C. ®.—@Dedokun, 
lr. W.: Wcropua nonutugecknx ysenuit (The History of Political Doctrines), 
Moscow, 1960, p. 197. 
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tions not only as regards jurisdiction, as had been done by Lutheran 
Protestantism, but conceived the system of the ecclesiastic and govern- 
mental organs as two organizations existing independently of each 
other.” The segregation of organizational problems associated with 
the exercise of ecclesiastic and secular power from the religious 
theses of divine origin, and the separation of the secular and ecclesias- 
tic power not only provided a ground for the free study of organiza- 
tional problems involved by the exercise of power, but at the same 
time threw open the path for the future evolution of doctrines which 
attributed a particular significance to the statutory regulation of these 
organizational problems. This sharp demarcation provided an 
opportunity for Calvin to lay down, by denying the divine origin 
of all then existing ecclesiastical organizations, the foundations of 
an originally ecclesiastical organization based on a representative 
system showing a number of directly democratic elements.“ Obviously 


22 For Mediaeval Catholicism the ecclesiastic and secular organizations were 
coalesced into a single unity. The power relations in the given cases decided 
what kind of an ecclesiastic, or secular power was to be exercised by the parti- 
cular concrete elements of this organization included in a single concatenation. 
The Lutheran teachings introduced a change in so far as the competences of the 
ecclesiastic and the secular powers were separated from each other, and only 
the “preaching of the Gospel” and the ‘administration of the sacraments” 
were left in the hands of the Church. However, an organizational separation 
was not carried through, and accordingly e.g. the secular, prince was at the 
same time also head of the Church. (For details see: Kun, B.: Kalvin mint 
egyhaz-szervezé [Calvin as Church Organizer], Budapest, 1909, pp. 232 et seq.) 

23 Within this church organization the highest agency is the assembly of the 
members of the church. Each congregation is a church by and for itself (Insti- 
tutio, IV. I. 9). Nobody has- privileges in the congregation and within the 
Church the prince does not differ from and has no more rights than, any other 
member of the Church (IV, XX. 25, XI. 3, XV. 7). All holders of offices are 
elected by the congregation. Only a Corporate agency may wield punitive or 
disciplinary powers. Not even the chairmen of the bodies exercising ecclesiastic 
power are more than first among equals, whose function is to preside ove the 
meetings. The members of the congregation are free to inquire whether or not 
the teachings or resolutions of their ecclesiastic superiors conform to the Holy 
Writ. It followed from the teachings of Calvin that there could be no question 
of blind obedience in church life, for in becoming acquainted with the will of 
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these doctrines could not remain without any effect on the appraisal 
of the organization of the secular power, although Calvin did his 
utmost to keep his teachings within the scope of the ecclesiastical 
organization. (Done mainly with a view to make his teachings accept- 
able even for the royal power at that time about to become absolute, 
in particular for King Francis I of France.) This was well borne out 
by the dedication of his Institutions addressed to King Francis I 
of France. ‘‘Lest any one should suppose that these our complaints 
are unfounded, you yourself, Sire, can bear witness of false calumnies 
with which you hear it daily traduced; that its only tendency is to 
wrest the sceptres of kings out of their hands, to overturn al] the 
tribunals and judicial proceedings, to subvert all order and govern- 
ments, to disturb the peace and tranquillity of the people, to abrogate 
all laws, to scatter all properties and possessions, and in one word, 
to involve everything in total confusion’’.*4 

However, his intention led to a number of contradictions. So on 
several occasions he drew a sharp line between the “private man” 
(as stated it was the private man for whom he wrote his teachings) 
and the man “engaged in public affairs’. At the same time a large 
portion (Book IV) of the Institutions deals in a distinct form with the 
problems of the secular power. Though it refers to the secular power 
as one of God’s dispensation, it commands only respect and not 
“religious fear” for the secular power. Calvin emphasizes in no uncer- 
tain terms that a “‘private man’”’ cannot study the good or less good 
forms of the “secular authority”, the government, for he has no 
chances whatever to change it. On the other hand on several occasions 
he expressed his opinion that autocracy was the least fortunate form 
of government.” From earlier theological literature he took over 


God from the Holy Writ nobody is competent more than any other man, be 
he even the prince. 

24 Calvin, J.: Institutions of the Christian Religion. Thomas Tegg, London, 
3rd ed., 1844, p. XII. 

25 Incidentally in this respect he analyses the particular features of the vari- 
ous forms of government and the changes of their degeneration wholly fol- 
lowing in the footsteps of Aristotle. 
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the division of society into “the magistrate, the laws, the people” 
(op. cit. Vol. II, Book IV, Chapter XX, p. 563), yet at once he points 
out that the magistrate stood not above the laws, “law is a silent 
magistrate, and magistrate a speaking law” (op. cit. p. 573).2° As 
regards princely authority he rejects the Mediaeval principle of 
potestas legibus soluta whclesale. Although he is opposed to any 
resistar.ce on the part of the “private man”, irrespective of whether 
he has to confront a tyrant, still he repeatedly emphasizes that only 
the ‘‘private man’’ is bound to this “pious” attitude. 
And on the last pages of the Institutions, so to say as a summing 
up of his political doctrines, he comes to wholly contradictory con- 
clusions. ‘For sometimes he raises up some of his servants as public 
avengers, and arms them with his commission to punish unrighteous 
domination, and to deliver from their distressing calamities a people 
who have been unjustly oppressed” (op. cit. p. 585). Hence he recog- 
nizes resistance, moreover sedition as a possibility relying on “divine 
will’. Moreover, without any reference to the divine will, he lays 
down that in a given case the punishment of the tyrant is not only 
a right, but even a duty. “For if there be, in the present day, any 
magistrates appointed for the protection of the people and the mode- 
ration of the power of kings, such as were, in ancient times, the 
Ephori who were a check upon the kings among the Lacedaemonians, 
or the popular tribunes upon the consuls among the Romans, or 
the Demarchi upon the senate among the Athenians; or with power 
such as is perhaps now possessed by the three estates in every king- 
dom when they are assembled; I am so far from prohibiting them 
in discharge of their duty to oppose the violence or cruelty of kings, 
that I affirm, that if they connive at kings in their oppression of the 
people, such forbearance involves the most nefarious perfidy, because 
they fraudulently betray the liberty of the people, of which they 
know that they have been appointed protectors by the ordination 
of God” (op. cit. p. 586). 

As has already been indicated the right to resistance was known 
even before, however, only on the ground of a contract integrated 


Book IV. ch. XX. p. 14. 
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into the feudal hierarchy, existing or hypothetical agreement. The 
right of resistance is attached to the safeguards of the natural free- 
doms of man in Calvin’s work and is converted not only to a right, 
but also to a duty, even when with Calvin the recognition of the 
right of resistance is casual only among his statements emphasizing 
the absolute obedience to authority. However, among his followers 
the right of resistance became an even theoretically established system. 
Calvin’s followers were the first who, for the sake of a theoretical 
founding of this right, linked up the idea of the contractual origin 
of authority with the idea of popular sovereignty. However, even 
with them the right of resistance inferred from this doctrine was not 
the due of the people, nor only that of the magnates, but in general 
that of the representatives of the estates. 

Among the representatives of early Calvinist political literature 
special mention should be made of the work of Johannes Althusius 
(1557—1638), who so to say summed up and systematized the con- 
clusions of the Calvinist political writers of theage. Althusius, however, 
came closer to the formulation of the idea of a constitution than 
these writers. Althusius was in direct contact with the most pro- 
minent representatives of the Calvinism of his age. After completing 
his studies of law he continued with reading at the university of 
Geneva for a year. Here he was particularly under the influence of 
Calvinist jurists and political writers, e.g. Francois Hotman.?’ Althu- 
sius wrote his works as professor of law of the college of the Duke 
of Nassau at Herborn, and then, from 1604, as the syndic of the town 
of Emden, as active participant in the struggle of the Calvinist town 
against its Lutheran seignior. In his ‘‘Politica’*® he expounds a 
legally established and elaborate system of the political ideology of 
Calvinism.”® In many respects he expands the idea of a limitation of 
authority. Whereas other writers start from the theory of contract 


27 Pahl, G.: In memoriam Johannes Althusius, Staat und Recht, 1957, No. 
12, p. 1265. 

28 Johannis Althusii: Potitica. Methodice Digesta et Exemplis Sacris et Pro- 
fanis. Herbornae Nassoviorum, 1603. 

28 «Politica est ars homines ad vitam socialem constituendam, colendam et 
conservandam, Consociandi’’, as he defines the nation of politics (Cap. I). 
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as a contract between the prince and the people, where the prince 
possesses equal rights with the people, with Althusius this element 
of a contract is missing. He professed a concept of the social con- 
tract on the whole similar to that of Rousseau a hundred and fifty 
years before Rousseau. In his works too the idea of an inalienable, 
unassignable sovereignty of the people may be discovered; he too 
discerns as holder of the supreme power the people from the prince, 
who merely rules. The principal differences between Althusius and 
Rousseau in this respect mainly lies in that with Althusius still the 
feudal concept of the people prevails, i.e. the social contract is not 
signed by the “burghers’’ or ‘“‘citizens’’, but by select bodies of the 
population organized as estates for the foundation of a state. The 
social contract of Althusius incorporates a whole system of alliances 
or consociations. He distinguishes two main types of consociations, 
viz. the particular and the universal consociations. The so-called 
particular consociations are subdivided into natural consociations 
arising from a natural necessity (such as e.g. matrimony, relationships, 
family) and civil, spontaneous civil consociations (within these into 
such of a private character, hereunderstood occupational, educa- 
tional, religious, etc. organizations, further public consociations— 
Vicus, pagus, oppidum, urbs, metropolis, provincia). The universal 
consociation, i1.e.—the other main type of consociations, is the State 
itself. “Universalis consociatio est, qua familiae, collegia, pagi, 
oppida, civitates, et provinciae quandoque, plures, tamquam membra 
unius corpotis politici, ad iura regni mutuis viribus et sumptibus in 
territorio certo habenda, constituenda, exercenda et defendenda, se 
obligant, ut membra illa Reipub. universa et singula commode, bene, 
pie et tranquille vivant.” (cap. VI). He even specially emphasizes 
that unlike the so-called particular consociations this type of con- 
sociations is created by organized corporations, so to say in a federat- 
ive manner, and not by individuals. “‘Membra huius corporis voco, 


*0 The teachings of Althusius had a direct effect on Rousseau. Rousseau 
was acquainted with his works and in his work “‘Lettres de la Montagne”’ he 
made mention of them. (Cf. Rousseau: Contrat Social, with a foreword by J. L. 
Lecercle, Bibliotheca, undated, p. 16.) 
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non singulos homines, prout in particulari consociatione, sed familias, 
collegia, oppida et civitates plures, inter se paciscentes, de uno cor- 
pore Reipub. ex coniunctione mutua constituendo”’ (loc. cit.). Men 
according as they are regarded as members of a universal or a partic- 
ular consociation, are entitled to separate designations. So e.g. the 
burgher of a town is the civis, the totality of its burghers the civitas, 
on the other hand as members of the Regnum or the Respublica, 
the burghers ‘‘appelantur indigenae. regnicolae, filii regni’” (loc. cit.). 
Within this community organized into a State Althusius in general 
discerns the laws of the authority and the so-called fundamental 
law. “Lex regni fundamentalis est, sub qua regnum seu Respub. 
constituta est, et qua tamquam fundamento innititur ex consense 
communi, approbatione et sanctione populi, seu regnicolarum: seu, 
sub qua omnia Reipub. et regni membra sub uno capite collecta 
et in unum corpus sunt coniuncta, quae dicitur etiam columna 
Reipubl.” (loc. cit.). This idea of a fundamental law is with Althusius 
of special significance, because in the organization of the State as 
outlined by him special safeguards have been provided for its obser- 
vance. As a matter of fact in his State organism in the exercise of the 
supreme secular power the ephori elected by the people and the so- 
called Summus Magistratus are on equal footing. As for the ephori 
“a populo, sive consensu rei pub. demandata est summa Reipub. 
cura, negotium, ut repraesentent populum et potestate populi utun- 
tur...” etc., i.e. the ephori represent the people, create the Magi- 
strate in charge of the exercise of the supreme power, supervise its 
activities and in definite matters reserve the right of a decision for 
themselves. A grave infringement of the law turns the Magistrate 
into a tyrant or despot. In the system of Althusius by the side of an 
infringement of the natural laws infringements of the law such as 
the appropriation of public funds for private purposes, the unlawful 
appropriation of the goods of the subjects, etc. occupy a highly signi- 
ficant position. In addition a tyrant is a person “qui leges regni fun- 
damentales violat, mutat, tollit: praesertim illas, quae religionem 
veram concernunt.” (cap. XIV.) Moreover “Et in summa, quo 
totis viribus at statum Reipubl. et leges regni fundamentales mutan- 
das vel evertendas, quantum in ipso est, enititur’’ (loc. cit.). In these 
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cases the ephori may call the Magistrate to answer, punish the 
Magistrate, dismiss it. “Observandum tamen hic, quando periculum 
est in mora, malum vero ingravescit et adquirit vires, statim tyran- 
no obviam licere ire et resistere: ne morbus per moram curatu diffi- 
cilis fiat’’ (loc. cit.). The ephori and the Summus Magistratus of 
Althusius are by no means office-holders of a Utopian state, but 
merely the abstract designations of the agencies of existing states 
exercising the supreme power. This is also evident from the state- 
ment that the ephori are called differently in different places. The 
progressive character of his doctrines is even enhanced by the sta- 
tement that where there are no ephori such have to be recruited 
from among the people. “Vel si Ephori nulli sint, ad hoc ipsum 
a populo vindices et defensores publici constituantur’’ (loc. 
cit.). 

The modern concept of a constitution is well approached by that 
in his opinion not every state has a formal fundamental law. It is 
exactly for this reason that according to him the most essential 
difference between the rights of the authority (he gave the designation 
of “‘iura maiestatis” to the common statutes) and the lex fundamentalis 
is that the Respublica may come into being and even exist without 
a fundamental law, but never without the iura maiestatis (cap. VI). 
His examples quoted for fundamental laws are e.g. the Salic Law, 
the statute dividing the Jews into twelve tribes, etc. When considered 
historically, no fundamental law exists anywhere, such a law may 
nevertheless develop subsequently. Still he never lays stress on this 
aspect. For him, a fundamental law is of tmportance only in so far 
as it may substantiate the existence of the rights of the estates in 
opposition to the prince. In the course of the growth of the modern 
idea of a constitution the position taken by Althusius has to be 
emphasized only because in the given case the fundamental laws of 
Althusius enjoy special protection also through the system of Ephori 
born out of the “people” outside the feudal chain of subordination. 
However, his concept of a fundamental law can by no means be 
identified with the modern idea of a constitution. Therefore we cannot 
agree with Gierke who so to say by transferring the 19th century 
concept of a constitutional state into the 16th century point-blank 
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states that ‘“‘Althusius has carried through the idea of the constitutional 
state in all respects most vigorously”.*! 

This antihistorical method is rather frequent in German juris- 
prudence of the second half of the 19th century. We should not even 
refer to this method, could not this statement be repeated in a per- 
haps more pronounced manner in connection with Grotius. In point 
of fact, according to Gierke, Grotius (1583—1645) was the conscious 
preacher of the idea of the constitutional state.®* In reality with Gro- 
tius the idea of any imitation, legal or other, of the supreme power 
was by far less pronounced than with Althusius. Undoubtedly 
Grotius operates with more differentiated and legally more clear-cut 
notions; in fact he draws a by far more sharper line between the legal 
barriers of natural and positive law, still in the given problem as 
compared to Althusius the position taken by him is retrograde rather 
than progressive. So among others he takes off the edge of the theory 
of contract, and returns to the notion of a dual contract. Although 
in other respects in general he advances rather progressive doctrines, 
as regards the problems touching on constitutional law those writers 
may be right in whose opinion Grotius is rather the representative 
of reactionary-feudal opinions.™ 

Undoubtedly e.g. the statement may be ventured that Grotius in- 
clines to accept the unrestricted character of royal power, although 
he recognizes the lawfulness also of other organizational forms of 
the sovereign power. In his opinion the very existence of the State 
by itself puts limitations on the right of resistance, and against the 
regulations by the supreme power the subject is entitled to passive 
resistance at most. And should it happen that for non-compliance 
with an “unnatural and sacrilegious command” harm should befall 
anybody from the authority, this he will have to bear similarly to 
unavoidable elemental forces. A linkage to the Calvinist teachings 


31 Gierke, Otto von: Johannes Althusius, 4th ed. Breslau, 1929, p. 284. 

32 Gierke, O. von: Op. cit. pp. 287 et seq. 

33 The social reasons have been analysed by Imre Szabé and Gyula Hajdu 
in their studies to the Hungarian edition of Grotius’s work. Cf. Grotius: A haboru 
és béke jogarol (On the Law of War and Peace), Budapest, 1960. 
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outlined earlier in this section is indicated by the statements of 
Grotius which in given cases recognize a potential limitation of royal 
power not only by the assembly of the estates, in so far this assembly 
is vested with legislative powers and operates not merely as a con- 
sultative organ but also in other exceptional cases. In such a con- 
tingency an active resistance is considered to be permitted. So e.g. 
when rulers bound to render account to the people commit offences, 
“not only resistance by force is permitted against them, but when 
necessary even the extreme penalty may be inflicted on them”. 
A right of resistance will also exist when the king wishes to assign 
his kingdom, when he openly behaves as the enemy of the people 
as a whole, when he wishes to exercise unrestricted power in respect 
of matters which have been reserved for the people or another cor- 
poration, or in respect of which the right of resistance has been reserv- 
ed, etc., etc. Obviously by this he builds up a well articulated system 
of the limitation of power even when these statements often are 
unsupported by arguments and in the works of Grotius are kept 
to the background, behind the statements of Grotius emphasizing 
the unrestricted character of royal power. 

Grotius does not consider the existing governmental] forms of the 
supreme power unchangeable. “Even the true king of the people 
may forfeit his kingdom and become the subject of the people, whereas 
who in fact was not even king, but only governor, may become king 
wielding supreme power, or it may occur that the supreme power, 
which was the undivided due of the people or the king, may be divided 
between them’’. This statement of Grotius deserves attention because 
Grotius was sentenced to imprisonment for life just because his 
opposition against the House of Orange, then holding the dignity 
of a Stadtholder of the Dutch provinces, so that he had to take refuge 
in the court of the King of France. With these statements he suggests 
a governmental form in the guise of the feudal monarchy based on 
a compromise. He reverts to the dual contract also because he wants 
to reconcile the unlimited character of sovereignty and the limita- 
tions imposed on the person wielding the sovereign power in the one 
way or the other. Thus he declares that the people may limit if not 
the sovereignty, so ‘at least the method of enforcing it at its 
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assignment. Grotius was the first to draw a clear-cut line 
between the law and the contract as far as these concerned the 
acts of the prince. As regards the law, the right of action of the 
prince is unrestricted, whereas for the amendment of the con- 
tract the unilateral act of the prince does not suffice. (It is in 
this context that Gierke sees the recognition of the notion of a 
constitution.) 

Hence Grotius may be considered among those who shaped the 
idea of a constitution only in so far as though no matter how laconic- 
ally, stillin a differentiated form and with juristic accuracy, he form- 
ulated a large portion of the theses relating to the limitations of the 
exercise of power and already known from Calvinist political Jitera- 
ture before him. By this he indirectly extended assistance to the 
elaboration of some sort of a system of the legal guarantees of the 
safeguards of the constitution to supersede the de facto guarantees 
(enforceable at the price of revolutionary actions). Incidentally this 
system of legal guarantees is an integral part today of the idea 
of a constitution. 

Of the philosophers in the 17th century Spinoza came closest to 
the idea of a constitution. This statement may sound somewhat 
surprising. In fact Spinoza is known in general as the man who 
would not recognize any limitations of the sovereign power; on the 
contrary he championed its unlimited character. This is even borne 
out by the major portion of his works. There were only few who 
were aware of that in the sphere of political doctrines two Spinozas 
had to be distinguished. The one is the Spinoza of the Ethics and the 
Theologico-Politicus Tractatus. That is the Spinoza, who was partisan 
of the party of Jan de Witt, the republican statesman who relied on 
the federative alliance of the towns and within the towns on the haute 
bourgeoisie (the patricians of the towns) and advocated religious 
tolerance and a liberal policy (a term somewhat in discredit), and 
supported the policy of this party against the House of Orange which 
at that time strove for monarchical power. The other was the Spinoza 
of the opposition, the Spinoza of the Tractatus Politicus, who after 
the overthrow of the Liberal government of de Witt opposed the House 
of Orange intent on the establishment of a monarchy, and outlined 
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the variants of the forms of government he considered best together 
with their safeguards.* 

In the Theologico-Politicus Tractatus Spinoza strained the idea 
of the unlimited character of the supreme power almost to the boun- 
daries of Hobbesism. “Whoever is holder of the supreme power, 
be it a single man, or a few men, or finally everybody, it is certain 
that it is their due to ordain whatever they please to”.* Although 
he adheres to the theory of contract, he recognizes no provisos what- 
ever. Thus he denies not only the possibility of a limitation of author- 
ity, but also the right of resistance conceived in the mildest form. “Any- 
body who has assigned his power for self-defence to others either of his 
own will, or under duress, has by this waived his natura] right for the 
benefit of others consequently he decided to obey this other person in 
every respect unconditionally” (loc. cit.). In his treatise, his intention 
reveals itself quite clearly in several places to defend the government 
in power partly against the tendency of the House of Orange to es- 
tablish a dynasty, partly against the Calvinist presbytery striving to gain 
temporal power. By this path, after an analysis of the experiences of 
the Jewish state of the Bible and evoking a number of logical and 
scriptural arguments, eventually he arrives at the rejection and con- 
demnation of allsorts of revolutions. ‘Every state has to maintain its 
form of government from necessity, and should this form of govern- 
ment be changed, the risk of complete collapse threatens the state.” 


84 The historical background of the period has been explored in its detail 
by Gyorgy Nador in the Hungarian edition of the Tractatus Politicus. It should 
merely be mentioned in this context that the party of de Witt pursued a very 
successful policy. Under his leadership the Netherlands began to flourish 
in this century. However, he was unable to enlist the support of the masses heated 
by the religious fanaticism of the Calvinist preachers, at the same time in order 
to weaken the power of the House of Orange having the chief command over 
the armed forces he failed to make provisions for the defence of the country. 
So the French invasion of 1672 found the country without defences. The 
infuriated masses swept the government of de Witt away, de Witt himself was 
executed and power was conferred on the House of Orange. In the following 
years when the form of government of the Netherlands was still in abeyance, 
Spinoza wrote his Tractatus Politicus. 

38 Spinoza: Opera. Theologico-Politicus Tractatus. XVI. Universitats Buch- 
handlung. Heidelberg, 1925. Winter. 
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For that matter this position is not conflicting with the fact that 
in all his works Spinoza is the champion of the freedom of thought 
and conscience. Obviously he thought that both were guaranteed 
by the given government. Nor can we ignore that although in his 
Ethics he takes the same theoretical position, in both his Ethics and 
in the Theologico-Politicus Tractatus he interspersed a few hints 
which seemed to mitigate the rigidity of his opinion. So from the very 
outset he presents the Jewish State in a light where the germs of a 
future, highly developed governmental organization assuring the 
freedoms in a more efficient way, lie concealed. Among the principal 
considerations of study already the idea of a separation of the legislat- 
ive and executive powers appear, aS a limitation of the exercise of 
power. He outlines other potential methods of limitation in many 
other respects (the investment of the power of the construction of the 
law in independent organs, the arming of the people, the want of 
a permanent army, the love of peace of men, etc.). 

In the Tractatus Politicus Spinoza exposes the principles of three 
forms of government, viz. the monarchy, the aristocracy and the 
democracy. Already in the opening passage of his work his remarks 
on the monarchical form of government emphasizing the statutory 
regulation of the exercise of the sovereign power, and another observa- 
tion that statutes once introduced were binding on the State, arc 
of importance from the point of view of the evolution of the idea 
of a constitution.*® At the same place he enumerates a few “natural” 
limitations of the exercise of power which were known even to 
Aristotle (massacre of the subjects, abduction of virgins, etc.). Still 
he repeatedly emphasizes that these statutes, and those introduced 
by the State, are limitations only in the sense of the natural laws. 
Hence he is not acquainted with the modern sense of legality, more- 
over he expressly concludes that the safeguards of the observance of 
these laws are within the scope of natural law. On the other hand, 
a presentiment of an idea of a constitution is revealed by certain dis- 
criminations among the statutes. E.g. he specially lays a stress on 


86 Spinoza: Tractatus Politicus, cap. IV. § 4,5,6., in op. cit. 


44 


the group of statutes by which the ‘‘multitude assigned its own right 
to a corporation or a single man”, i.e. the statutes or the “‘contract”’ 
determining the structure of power. Even these he does not consider 
inviolable, moreover he expressly states that contracts or statutes 
have to be infringed ‘when this is demanded by the interest of the 
community”. When a public interest exists; is determined not by 
the society (Spinoza is not yet acquainted with a sociaty as dissociated 
from the State), nor the individual man, but exclusively by the govern- 
ment. However, he regards these statutes as of such an importance 
which is greater than that of other rules of “civil law” (here simply 
the law created by men, by the State are understood), inasmuch as 
in respect of these he again points out the de facto limitations of the 
government power. (The infringement of the statutes cannot be such 
as “‘to change the common fear of the majority of citizens into indigna- 
tion’’, for by this the contract would be dissolved and the State would 
come to nothing). 

A faint indication of the idea of a constitution seems to loom up 
in Spinoza’s opinion that with the monarchical form of government 
“it is by no means at variance with practice to place the rights on 
as solid a foundation as would prevent even the king from abolishing 
them.”” However, further on, this rather clear-cut statement, apparently 
embracing the difference between constitution and statutes dims to 
a degree that the statutes expressly promulgated by the prince as 
law cannot be broken through by a royal will “springing from a 
casual impulse”’ (cap. VII. § 1). 

Spinoza comes even closer to a formulation of the idea of a con- 
stitution in his description of the aristocratic form of government. 
This form of government is identical with the earlier system of 
government which Spinoza himself advocated but which was over- 
thrown by the House of Orange. In his opinion the aristocratic form 
of government is the best conceivable form of government. He even 
puts forward proposals for the safeguard of this form which in their 
totality satisfy the requirements of a constitution even in the modern 
sense of the term. Spinoza delimits in an unequivocal manner the 
statutes which specifically apply to the organization of the exercise 
of power and links up their observance, further their safeguard, to 
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specific organizational and legal guarantees. As the principal gua- 
rantee of the observance of these statutes he proposes to create a 
smaller council within the council strong in numbers, whose exclusive 
function is to exercise control over the observance of the statutes, 
in particular over those applying to the council and the holders of 
public offices. He writes that no measure can be more useful for the 
common weal than to subordinate to the supreme council another 
formed of a few patricians whose sole function would be to exercise 
control over the inviolability of the laws of state governing the 
councils and civil servants. Therefore the patricians should be author- 
ized to summon to their judgement seat any civil servant who has 
sinned against the laws of his own scope of authority, and to sentence 
him in conformity with the laws in force. 

The following statement may perhaps convey an idea of the signific- 
ance Spinoza attributed to the functioning of this organ. He points 
out that in order that this body might discharge itself of its functions 
with safety, it should be free to dispose of part of the armed forces 
of the country (cap. VIII. § 23). 

Spinoza strengthens the wording of these statutes with special 
safeguards. He would have the statutes constituting the safeguards 
of the aristocratic form of government best in agreement with his 
political opinions to be declared eternal and unchangeable. To this 
end he suggests provisions to the effect that whoever proposes the 
amendment of a fundamental statute applying to the form of govern- 
ment, or e.g. proposes the extension of the command of a general, 
or a change of the number of patricians, or any other thing similar 
should be punished by death and the confiscation of his property, 
and in addition as an object lesson he should be immortalized by a 
public memorial. He also speaks of the other statutes, he considers 
also their stability essential, however, in their respect here he would 
permit amendments. He believes that for the consolidation of. the 
other general statutes of the state it suffices to decree that a statute 
cannot be abolished, nor a new statute introduced unless first the 
council of the syndics (the smaller council organized for the safe- 
guard of the constitution) and then three quarters or four fifths of 
the supreme council had first agreed thereon (cap. VIET. § 25). 
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In the Spinoza of the Tractatus Politicus the impact of the works 
of both Althusius and the intellectual precursors of Althusius is 
clearly recognizable. However, though only as regards proposed 
institutions and not existing ones, Spinoza even goes further. In his 
work the idea manifests itself already of a statute for both content 
and formal elements of higher order, i.e. a statute above the ordinary 
statutes not in the sense of natural Jaw. In its essence this idea is 
the core of the idea of a constitution. Spinoza at least makes an 
attempt to define the group of statutes considered particularly im- 
portant from considerations of the exercise of power. Besides he 
outlines the specific safeguards of these statutes. With this in mind 
he is the first to draw a sharp line between a violation of the statutes 
in actual cases (so to say in the course of the application of law) 
and tendencies, lawful or unlawful, directed to their amendment. 
In the first case, as a remedy of the actual violation of the statutes 
Spinoza insists on legal safeguards instead of on the earlier merely 
de facto guarantees. In the second instance essentially he advances 
proposals for the most rigid constitution hitherto known in history. 
(He would inflict the extreme penalty even on those initiating an 
amendment.) The impracticable character of the proposal is obvious, 
however, on weighing its pros and cons the first effective European 
constitution should be remembered which in like way was conceived 
in the sign of eternity. Although in this case the death penalty was 
not taken up among the safeguards, still the specific provisions govern- 
ing the procedure of introducing the constitution made an amend- 
ment impossible in about the same way. 

In the formulation of the idea of a constitution the England of 
the 17th century occupies a prominent place. England advanced the 
growth of the idea of a constitution in the first place with practical 
institutions of law rather than with theoretical works. The Act of 
Habeas Corpus, the Petition of Rights, the Bill of Rights and the 
Agreement of the People mentioned earlier, are the items of legisla- 
tion which are in fact milestones in the path of the growth of the 
bourgeois constitutional idea. Pamphleteering preceding and accom- 
panying the birth of these acts of legislation operated with arguments 
taken partly from the Bible, partly from the works of religious litera- 
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ture, and popularized both. Of the works pretending to be theoretical 
those of Hobbes reject the limitation of whatever kind of the supreme 
power; in fact he advances his political opinions as the adherent of 
the absolute monarchy. The follower of his philosophy, Locke 
(1632-1704) professes diametrically opposed political opinions, 
although in a different political situation. He, however, is not ac- 
quainted with the idea of aconstitution and does not distinguish a nar- 
rower group of statutes applying to the exercise of power and so suscept- 
ible of being termed as a constitution, so that compared to Spinoza 
he operates with less differentiated notions. Locke, by the fact that 
he does not analyse the features of an imaginary future and therefore 
to a certain extent Utopian governmental organization, but gives 
prominence to the definition of the legal character of institutions 
existing at the time in England, contributes in a by far more 
immediate form to the formation of the bourgeois idea of a consti- 
tution. 

The principal work of Locke was published in 1690.°? This com- 
prises two treatises on government. In these treatises he analyzes 
the English system of government born in the wake of the Revolu- 
tion of 1688. He also comments on the theses of positive law of the 
given period. He so to say interprets them. Many of his conclusions 
are of an explicitly determining character from the aspect of the 
evolution of the constitutional idea. (Locke’s statements to a great 
extent shaped and moulded the concept of a constitution of the 
political thinkers of the 18th century.) The discussions on the legislat- 
ive power, its extent and limitations, the delimitation of the branches 
of power deserve special mention. Locke’s legislative power is the 
supreme power of society, and has no positive legal limitations. 
(This is also an indication that Locke was not familiar with the con- 
stitutive power supported by legal safeguards, the notion of which 
began to emerge only in the literature of the 18th century.) Still even 
when the idea of a constitution does not manifest itself in his works 


— 


— 


47 Locke, 3.: Two Treatises of Government, Cambridge, 1960. Notes by 
Peter Laslett. 
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in a distinct form,** Locke already evokes a type of statutes which 
though he does not raise to a place above the other statutes in the 
hierarchy of the sources of law, yet considers fundamental or primary 
compared to the ordinary statutes. He sets out from the assumption 
that the fundamental object of the social contract, the reason why 
men entered into society, is that they should exploit their own pro- 
perty in peace and security. The fundamental means to this end is 
the law, so that in each state the first and fundamental statute is the 
one which defines the legislative power. In the following he deals 
with the extent and limitations of the legislative power. He expressly 
states that the legislative power has natural limitations only, and that 
primary and fundamental natural laws are those to which the legislat- 
ive power is also subordinate, i.e. the safeguard and defence of society 
and its members. (Second Treatise, § 134.) A specification of these 
limitations is of importance because a substantial part of them has 
become the statutory limitation of the ordinary legislation in the 
wording of the first constitutions which were in the process of being 
formulated. Such other limitations defined by Locke are the universal 
character of the statute, unchangeable to suit the particular case, 
its equality for poor and rich alike, that the end of the law can be 
only the welfare of the people, that taxes can be imposed on property 
only by the consent of the people or its representatives, that the 
legislative power cannot be transferred unless by agreement of the 
constituents, etc. (Second Treatise, § 142.) 


38 Naturally Locke used the notion “constitution” on several occasions, 
however, not in its sense of a special concept of constitution but as a by far 
more extensive category. He often uses it in the plural to denote the “institutions 
of government” (I. 51), or to denote the arrangements of the world as created 
by God (I. 137). However, he uses the term also to denote social arrangements 
in general (I. 168), (II. 76), (II. 99). He further uses the term in a sense identical 
with that of Aristotle’s ‘‘politeia’’ in so far as he makes distinction between the 
““constituted”’ state of society and its “‘primitive state”’ (II. 16). Still the term consti- 
tution is also used to denote the activity creating the legislative power." It is 
the people which determines the form of society by constituting the legislative 
power.’’ However, he also uses the term to denote a written statute in contra- 
distinction to custom (IJ. 152). 
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4 Istvan Kovacs 


The theses of Locke on the demarcation of the branches of power 
are well known. In the 18th century political theorists, by develop- 
ing the doctrines of Locke, considered statutory provisions on the 
division of powers a criterion of the constitution. The dominant 
position established in the second half of the 18th century is e.g. 
reflected by the provision of the Declaration of 1789 that there is 
a constitution only where (a) the safeguards of the rights are assured; 
and (b) the division of powers comes to be realized.*® This statement 
of the declaration still reflects the ideas of the compromise period 
of the Revolution. The Jacobin dictatorship consciously rejects the 
principle of the division of powers. However, this does not alter 
the fact that the first European constitution attaches the recognition 
of the existence of a constitution to the principles which Locke 
recognized. 

In France the famous work*® of Montesquieu (1689—1755) in 
many respects only popularized the theoretical tenets of Locke, and 
explained them (often in a simplified form) on the ground of per- 
sonal experiences. Still it was Montesquieu to whom credit is due 
for many of Locke’s ideas and the example of the English system of 
government, a system best satisfying the needs of the bourgeoisie, 
having had a fruitful effect on the political opinions of the rising 
bourgeoisie and the formulation of the revolutionary demands 
affecting the governmental organism. However, as regards the idea 
of a constitution, Montesquieu made no use even of the relatively 
less differentiated concepts of Locke. Although in the wake of the 
work of Locke he distinguished between the various types of statutes, 
by drawing a line between the so-called “droit politique’, which 
regulated the relations between the governor and the governed, and 
the “droit civil”, which brought under the regulation the mutual 
relations of those governed (Book I, Chapter 3).44 However, at the 
same time he made it clear that as far as the topic of this study was 


3® Section 16. Hélie: Les constitutions de la France, Paris, 1880, Vol. I., p. 32. 

40 De l’Esprit des Lois. Librairie Garnier Fréres, Paris, undated. 

‘1 Incidentally Locke introduced the distinction by referring to Hooker. 
(Cf. Locke, J.: Two Treatises of Government, Cambridge, 1960, Vol. II, Note 
to Section 135.) 
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concerned this discrimination was of no significance, because he 
investigated the causes defining the content of the statutes rather than 
the statutes themselves. Consequently he had not made it his objective 
to lay stress on a group of statutes which later social consciousness 
combined as a constitution. Constitution, i.e. the word constitution 
occurred as a matter of course also in the works of Montesquieu. 
He used the term as a connotation of several categories, among 
others with a content that to a certain extent brought the term closer 
to the categories of a constitution commonly used in the 19th or 
20th century. So e.g. in the Preface to his work he understood by the 
term the governmental structure (toute la constitution d’un Etat), 
and in the title of Book II he distinguished the group of statutes 
which incorporated provisions applying to the form of government 
and the organs participating in the exercise of the supreme power 
(derivent directement de la nature du gouvernement). He also used 
the term fundamental laws (lois fondamentales), however, only in 
connection with democracy as a system of government on the assump- 
tion that in this form of government the statutes governing the elect- 
oral procedure and polling (Book II, Chapter II) were of particular 
significance.‘? This concept of a fundamental act departs from the 
Mediaeval /ex fundamentalis in so far as the fundamental act is 
defined for its content element and may come into being in any stage 
of the evolution of a state. 

Although in connexion with Montesquieu even a faint manifesta- 
tion of the idea of a constitution cannot be spoken of for with him 
the concept of a fundamental act known even before him has no spe- 
cial functions allotted to it, Montesquieu nevertheless contributes 
to the birth of the constitutional idea by in general giving prominence 
to the statutes (i.e. statute law as created by the legislative process). 


*2 In translations the notion of a constitution is often used where Montes- 
queu does not speak of aconstitution ina modern legal sense. In Chapter 
1 of Book II ‘‘la constitution de notre étre’’ the word constitution stands for 
the physical arrangements of human life. In Chapter I of Book II the term 
Constitution is used to denote the governmental arrangements of Rome. In con- 
nexion with federal states the term is used to denote the mutual relations of 
the states constituting the federation (Book IX, Chapter II). 
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Although he did not emphasize the significance of the statutes govern- 
ing the exercise of power, moreover as regards the supreme power 
(and only the supreme power) he even made numerous concessions 
in this respect in favour of the unrestricted character of power, Mon- 
tesquieu appreciably contributed to the evolution of the idea of 
legality, the emphasis of the functions of written law, and also to the 
enhancement of the significance and role of written law applying to 
the exercise of power. In addition, the fact that in the system of a 
division of powers as outlined by him, this system in its so to say 
automatic operation attributes a primary function to the statutes, 
even without an explicit formulation of the fundamental act or the 
constitutional idea, focussed interest on the group of the rules of law 
which in social thinking was considered particularly important in 
the struggle against absolutism. 

It may be said in general that a great number of writers are also found 
in the political literature of the 18th century, in whose conception the 
idea of a state is not necessarily coupled with the institution of a 
constitution. There are a number of thinkers who make a distinction 
between the constitution and the ordinary statutes but do not eluci- 
date whether the constitution should be considered as a positive 
statute or identified with the ‘social pact” bringing about, as first 
contract, the politically organized society. All these notwithstanding 
it may be stated that the idea of a constitution taken in the modern 
sense was conceived in the 18th century political literature. This 
evolution is concomitant with the two types of the legislative power. 

The one is a quasi primary legislative power which constitutes the 
order, organization and functioning of the exercise of the supreme 
power. This is what is termed potestas constituendi. The other legislative 
power is derived from this constituting power and is of a secondary 
nature. It is this power that enacts basic laws defining the system of the 
exercise of supreme power, within this the statutes on the legislative 
organization and its order; it lays down at the same time the extent 
of the legislative power, while ordinary laws are adopted by the 
derivative legislative body mentioned above. 

Very remarkable is in this contaxt the activity of Emerich de Vattel 
(1714-1767) who summarized and made a system of these doctrines 
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in the middle of the 18th century.“* Vattel differentiates between 
three types of laws, namely political, basic and civil laws. The civil 
laws provide for the rights and conduct of individuals, the political 
laws are aimed immediately "at the public weal’. The basic laws 
constitute a special category of political laws. To these belong such 
laws which affect the body and substance of society’, furthermore 
regulate the "mode how the supreme power should be exercised”’. 
The sum total provides the constitution of the state (Book I, Chapter 
IH, Section 29). The constitution is a ’réglement fondamental’’ which 
brings about the system within the frames of which the nation acts 
as a political body; it shows how and by whom the people should be 
governed, what are the rights and duties of those on the government. 
(Section 27.) The constitution is determined by the nation itself. The 
nation may, in the constitution, entrust the exercise of the legislative 
power to the prince or a body, or jointly to the prince and body who 
may enact new laws and amend formerly adopted ones but are not 
authorized to amend the constitution of thestate, the basic laws (Sec- 
tion 34.), unless not empowered by the nation explicitly to that effect. 

He cites as an example the basic laws which define the British form 
of government; he comes to the conclusion that should the British 
legislation annul the law under which legislative power in England 
is discharged by the two Houses of Parliament and the King and 
should the King be vested with an unrestricted and complete power, 
the nation would have the right to protest against such an action 
(Chapter III, Section 34). Should however the nation voluntarily 
accept such an action, its tacit understanding should be considered 
as an approval.“4 


“38 The principal work of Vattel entitled ‘‘Le droit des gent ou principes 
de la loi naturelle appliqués a la conduite et aux affaires des nations et des 
souverains” was published in London, 1758. In the following the 1863 Pa- 
ris eddition will be cited (Notes added by M.P. Pradier-Fodéré), 

“ Incidentally Vattel in many respects relied on the work of Althusius. (Cf. 
Pahl: In memoriam Johannes Althusius, Staat und Recht, 1947, No. 12, p. 1729. 
It should not be forgotten that the concept of ‘‘nation’’ is used by Vattel in 
various meanings. In general the ideas of state and nation appear as synonymous 
in his works. Inthe places now quoted the substance of the nation denotes, in 
general, what was meant formerly by people. When he deals with domestic rela- 
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Finally, it is the activity of Rousseau (1712-1778) which marks the 
shaping of the concept of a constitution based on popular sovereignty. 
This statement may be ventured to be made even if we are aware 
that in the ‘‘Du contrat social” (1762) the formal aspect of the con- 
stitution is not conceived in such unequivocal terms as is the case 
with the conclusions arrived at by Vattel mentioned above. The con- 
cept of state in Rousseau’s works is centered around a united indi- 
visible and inalienable legislative and also sovereign power which is 
the due of the whole population. The society and state as conceived 
in the “Du contrat social” are organized around this legislative power 
as a political body capable of determinations. The ‘‘basic laws” (les 
lois fondamentales) are known also to Rousseau who considers them 
political laws distinguishing them from the civil and criminal laws 
(les lois civiles, les lois criminelles). The political laws as conceived 
by him are in the main identical only in name with the political laws 
of former writings (Montesquieu or Vattel). The political laws as 
they appear in Montesquieu’s works comprise e.g. the entire body of 
public law taken in the older sense, while the basic laws of Rousseau 
govern the relationship between the supreme power and the state (by 
sovereign, Rousseau means the organized people as arisen from the 
association of individuals together with its ‘‘active’’ power-exercising 
function as a political body; the state is the people in its “‘passive’’ 
role). Nodoubt the basic laws as professed by Rousseau define also 
the form of government (like those of Vattel);** but the government 
of Rousseau is not, and in fact, cannot be sovereign. It is merely an 


tionships he himself feels indicated to give a distinct definition of the idea of 
nation. “Une nation étantune multitude d’hommes unis ensemble en soci- 
été civile...’’ In most places he calls the members of the nation ‘‘citoyens’’. 
(Livre I, Chapitre II, Section 14.) 

45 Rousseau, J. J.: Du Contrat Social. The French text is quoted from Petits 
Chefs d’Oeuvre de J. J. Rousseau, Paris, 1852. 

46 “Entre ces diverses classes les lois politiques, qui constituent la forme du 
gouvernement, sont la seule relative 4 mon sujet’ (Book II, Chapter XII). For 
that matter these laws are also called fundamental laws. The laws governing 
these relations are known as political laws, but they are also called fundamental 
laws. At the same time he leaves no doubt that here mainly organizational 
laws are meant. For if in each state there is “‘une bonne maniére de l’ordonner” 
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intermediary body (corps intermédiaire) (Book III, Chapter I) be- 
tween the active (legislating) and passive (law-obeying) people. In its 
entirety it is subordinate to the active, power-exercising people. It is 
empowered (it is its right and duty) to ‘‘enforce the laws”, to take care 
of the maintenance of ‘civil and political liberties”. The basic laws 
as professed by Vattel serve the division of sovereignty and within 
it of the legislative power while in the concept of state conceived by 
Rousseau there cannot be any division between sovereignty and 
legislative power (... “la puissance législative appartient au peuple 
et ne peut appartenir qu’a Iui’’). For this reason he rejects all repre- 
sentations in the legislation but it should be borne in mind that he 
considers the participation of citizens’ representatives in the enforce- 
ment of laws not only feasible but also indispensable and necessary 
(Book III, Chapter XV). Numerous tenets of Rousseau could be 
adduced which gave program for democratic revolutionary move- 
ments in subsequent centuries, although perhaps it is clear from what 
has been set forth that a great majority of the requirements conceived 
by Rousseau, mean the realization of these tenets and constitute an 
organic part of the modern concept of constitution, an indispensable 
element of its substance. 

When political thinking is surveyed the circle is closed which was 
begun with Calvin when portraying the evolution of the concept of 
constitution. In the idea of state as professed by Rousseau the “‘private 
man” of Calvin (in Rousseau’s term /a personne particuliére) seizes 
political power and undertakes the role of man engaged in public 





then the people who has found it has to adhere to it. (Du Contrat Social, Book 
II, Chapter XII.) Perhaps under the influence of Calvin he mostly calls the 
totality of these laws an institution, a term which is rendered in translation as 
constitution. So in Book IJ he speaks of the legislator, and within this concept 
he in particular makes statements of the organization of a people. By this he 
undoubtedly understands the laws which within a society create or contribute 
to organize the state. He also calls “institution” the totality of these laws or 
sometimes fundamental rules: régles fondamentales (Book II, Chapter VII). 
Rousseau often uses the term “constitution” in its sense of today to denote 
this narrower group of political laws. ‘Il ne suffit pas, que le peuple assemblé 
ait une fois fixé la constitution de l’Etat en donnant la sanction 4 un corps de 
lois” (Book III, Chapter XIII). 
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affairs” (homo politicus). In this way he becomes a participant of full 
rights in the sovereign power, his own master and subject, a creature 
of double face: as a participant in the sovereign power he is a “‘cito- 
yen” while as a ‘‘sujet” obeys, through his participation, laws enacted 
by himself. 

For that matter the Jacobin constitution of 1793 was destined to 
satisfy Rousseau’s notion of a constitution. The Jacobin constitu- 
tion of 1793 never came into operation. The internal counterrevolu- 
tion and the struggle against the foreign interventionists frustrated 
the introduction of this constitution. Even so the great masses of the 
people greeted the constitution as the fruit of their revolutionary 
struggle. This the haute bourgeoisie which came into power with 
the reaction of Thermidor realized to its full extent. In 1797 a special 
statute held out the death penalty to all who demanded the restora- 
tion of the Constitution of 1793.‘ 


4. THE DUAL WAY OF THE FORMATION OF THE IDEA 
OF A CONSTITUTION: REVOLUTION AND COMPROMISE 


A study of the path leading to the birth of the idea of a constitu- 
tion and an analysis of the various institutions and the doctrines 
of distinguished political theorists does not only allow of, but perhaps 
suggests, the conclusion that this seemingly harmonious growth is 
not only pregnant with intrinsic contradictions, but in fact progresses 
through two different paths. There was no doubt some interaction 
between the two paths, there were even points of contact, still exactly 
owing to the class interests served by them and distinguishable in a 
more or less clear-cut manner, though with a relative accuracy only, 
the two paths may in all cases be kept apart. The one path is the 
notion of the lex fundamentalis known already in the Middle Ages, 
which eventually led through the conclusion of contractual charters, 
French monarchical statutes, the first English bills, through Locke, 
Montesquieu, and Sieyés to the Constitution of 1791 which was 
based on a compromise. The other path has no historic forerunners 
in the age of Feudalism lending it a legal continuity, and led through 


$7 Cf. Kovdcs, 1.: A burzsoa alkotmanyossag valsaga (Crisis of Bourgeois 
Constitutionalism), Budapest, 1953, p. 31. 
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Calvinism, the Monarchomachs, the doctrines of Althusius to the 
Agreement of the People of 1647, and through this, and then through 
the teachings of Vattel and Rousseau, to the Jacobin constitution 
of 1793. This second path is the revolutionary path of the shaping 
of bourgeois constitutions, the path backed by the working masses. 
As determined by the condition of the union states, the develop- 
ment of the American constitutional legislation follows the one or 
the other path. However, the constitution of 1787 is nearer the 
first path, i.e. that of a compromise, whereas the French declaration 
of 1789, may, with its generalized theses, serve as an example for a 
contact point of the compromise and revolutionary branches of the 
evolution of the constitutional idea. 

The growth of the constitutional idea based on a compromise, 
or one may say on the concept of a civil law contract, in each case 
presupposes two contracts. The one (the first) is the so-called “‘social 
contract’’. This contract has a single function only, viz. to play a 
certain auxiliary part in order to complete a logical construction. 
Its function is to gather the people for a single occasion only, in order 
that as a subject of law in possession of the contractual capacity in 
the civil law sense the people might become partner of the other 
contracting party theoretically of equal rights (the prince or any other 
holder of the sovereign power), for the signature of the second con- 
tract (the one for the organization, method and conditions of the 
exercise of the sovereign power). The theory does not answer the 
question as to whence the other contracting party derives its legal 
entity. This is even natural, in point of fact this concept, avowedly 
or not, postulates the divine origin of all power and the prince, and 
for that matter at the best considers people and prince equals. For 
this reason in this theory this second contract is equivalent to the 
first. However, as for content the theory sees no relation whatever 
between the two contracts. Still the relation is merely chronological 
and logical in so far as the first contract precedes the second in se- 
quence and is the condition of the creation of the one contracting 
party. Irrespective of the form in which the wnitten constitution 
appears this notion in all cases conceives the constitution as a con- 
tract, and for that as the second contract mentioned above. 
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The other, revolutionary path of the evolution of the constitution 
idea branched off from the first path. (The common root is indicated 
e.g. in the teachings of Calvinism by the preservation of the idea of 
the divine origin of secular authority.) In this second branch of the 
growth of the idea of a constitution a single contract is taken as the 
starting-point, namely the contract signed by the members of the 
sovereign people (or earlier with already associated groups of these 
members) for the exercise of the sovereign power, i.e. a public law, 
and not private law contract. Any other universally binding acts 
of society cannot be considered contracts at all. The emergence of 
the second contract is barred on logical grounds, in fact by the side 
of the sovereign people no other contracting party of equal rights 
can be presumed. Consequently, in this branch of the growth of the 
constitutional idea the constitution can be but an act of legislation, 
yet never a common statute, but one based directly on the will of those 
empowered to the signature of the social contract, the participants 
of the sovereignty of the people, and is for its form and content 
equally a fundamental statute. On this path of the growth of the 
constitutional idea in principle always the people and never the 
legislator approves the constitution. This is also the starting-point 
of the Agreement of the People, and in fact the Jacobin constitution 
was approved directly by a plebiscite. With this concept of the idea 
of a constitution necessarily a republican form of government is 
associated which through stages guaranteed by the law in fact makes 
the people (or when for the practical realization in given cases or 
matters the conditions are absent so a representative mechanism elected 
by the people) the possessor of the supreme power. The socialist 
constitutional evolution may rightly attach itself to this idea of a 
constitution. 
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5. THE CLASSICS OF MARXISM—LENINISM ON THE 
SOCIAL SIGNIFICANCE OF THE CONSTITUTION 


The statute which holds out the death penalty to those demanding 
the restoration of the Jacobin constitution at the same time indicates 
that the social significance of the constitutional idea cannot be ap- 
praised from the very outset of its taking shape unless in association 
with the appraisal of the struggles of the workers, their organization 
as a Class, and the objectives of the labour movement, and in relation 
to these. Marx and Engels approached the problem of the bourgeois 
constitutions from the vistas of the socialist world revolution and 
Communism. This approach prevented the idea of the formation 
or growth of a socialist constitution from being even raised, on the 
other hand Marx and Engels were preoccupied with the appraisal 
of the bourgeois constitutions from a number of aspects now in a 
concrete form (as comments on certain bourgeois constitutions), 
now with general theoretical claims. The classics of Marxism— 
Leninism, in their analyses of the constitutions and the definition 
of their peculiarities, never took the legal character of a constitution 
as the starting-point of their inquiries but its general social signific- 
ance, and assessed the existing or proposed constitutions in their 
entirety, or only some of their provisions, under the given conditions 
of the labour movement. Incidentally the labour movement had to 
confront the problem of the social significance of constitutionalism 
at a relatively early moment. 

The birth of the first labour party was linked up with the demand 
for a constitutional charter which may be conceived so to say as a 
written constitution. The People’s Charter was the document con- 
taining the demands of the English Chartists and at the same time 
the eponym of the movement; it was published on the 8th May, 
1838, as a petition to be submitted to Parliament.*® Engels in a letter 


“8 The demands are: universal suffrage (for all males above 21), annual 
elections, vote by ballot, constituencies of equal size, abolition of the property 
qualification of the members, daily allowances to members. The National 
Charter Association was formed in Manchester of dispersed local groups in 
June 1840. The groups themselves were formed to discuss the petition as local 
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written in 1846 spoke of it as the fundamental objective of the English 
labour movement: “the democratic amendment of the constitution 
on the ground of the People’s Charter’’.*? Marx, in the course of the 
German revolution of 1848, on several occasions referred to the signi- 
ficance of the constitution. So e.g. he condemned the activities of 
the Frankfort Diet of baneful memory merely because it failed to 
fulfil its primordial duty, i.e. to declare the sovereignty of the German 
people, and at the same time by virtue of this sovereignty to draft 
the German constitution at as short a notice as possible. I.e. at that 
time Marx considered the drafting of a constitution one of the first 
important acts of revolutionary development.” Engels in the given 
case thought the constitution was of a significance as an instrument 
which in both home and international relations hall-marked the transi- 
tion from absolutism to the constitutional state.*4 

Marx and Engels at a relatively early period recognized that the 
bourgeoisie would fight consistently for a constitution only under 
specific social and political conditions. They became soon aware 
that the revolutionary movements of the working class could be 
dissociated, and even had to, from the constitutional struggles of 
the bourgeoisie. “Whereas not a single soldier was needed to suppress 
the desire of the entire liberal bourgeoisie for the freedom of the press 
and a constitution... they were forced to call up the armed forces 
against the weak weavers.’** And Engels, on appraising the growth 
of the Chartist movement, points at the duality of the fight for the 
Charter. For the bourgeoisie the Charter was the final goal, yet for 
the working class it could be but a tool, the tool for the acquisition 


groups to conform to the English laws of association and assembly. This revo- 
lutionary, though not socialist federation was the first mass party of the workers. 
The Commons threw out the Charter on several occasions. After the failure of 
the mass movements of 1848 the association discontinued its activities in the 
opening years of the fifties. 

49 Marx— Engels: Mivei (Works), Budapest, 1959, Vol. 4, p. 22 (in Hun- 
garian). 

50 Marx— Engels: Op. cit. Vol. 5, Bp. 1961, p. 8. 

51 Marx— Engels: Op. cit. Vol. 4, Bp. 1959, p. 34. 

52 Marx— Engels: Op. cit. Vol. 1, Bp. 1957, p. 393. 
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of the political power in order to improve its social situation. 
The same idea appears at Engels in the popular draft programme 
written for the federation of the communists: ‘“The revolution will 
before all create a democratic constitution, and by this directly or 
indirectly the political domination of the proletariat; and for that 
directly in England where the proletariat already forms the majority 
of the population.”™4 

Here it should be emphasized that Marx and Engels took a stand 
on several occasions against such illusions of the petty bourgeoisie 
as would replace the organization of the revolutionary struggle of the 
working classes by the constitution or the fight for the respect for 
that constitution. On evaluating the events in France in 1848 Marx 
and Engels pointed out repeatedly that the watchword “‘long live the 
constitution’”’ can never become the substitute for the watchword 
“Jong live the revolution”. Marx in his work Class Warfare in France 
makes an end of illusions as if a reference to the constitution or the 
struggle for the defence of the constitution could bring about any 
political results against the real political power relations even if the 
constitution taken literally could support such a struggle. He criticizes 
Ledru Rollin, who by mistaking the struggle for the constitution 
for the revolution insisted on impeaching the government on consti- 
tutional grounds. The bourgeois majority of the chamber made it 
plain that without real and mobilizable social forces the parliamentary 
struggle chewing upon violations of the constitution was absolutely 
meaningless from the aspect of the revolution of the working class 
in a situation when the revolution itself was the order of the day. 
‘Long live the constitution, this is the watchword of the democratic 
petty bourgeois. Long live the revolution — this is the proletarian’s”’ 
said Marx.®° At the same time, when assessing the French republican 
constitution of 1848, he put forward a number of statements in general 
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characteristic of the social function of bourgeois constitutions and 
pointed out that these were but the reflection of the political conditions 
as taking shape in reality. These constitutions reflected the political 
conditions with all their intrinsic contradictions. For example, the 
constitution of 1848 included the fact of the republican form of govern- 
ment, universal suffrage, the sovereignty of the elected representative 
organ, the National Assembly simultaneously with it, instead of the 
monarchy, the potential dictatorship of the president and the circum- 
stances of the state of emergency, i.e. it reflected the existing concrete 
social conditions, so to say, in harmony with the given political situ- 
ation, and where it was more than a simple exchange of disguise there 
it entered actual facts on the minutes.°® Marx in other writings often 
took a stand against the social-historical fetters of the constitution. 
Scornfully he criticized at the mid-nineteenth century by no means 
rare opinions which purported to advocate the creation of so-called 
abstract social-political forms irrespective of space and time, detached 
from the concrete social, economic, political conditions, and accord- 
ingly in shaping a correspondingly abstract constitution. As Marx 
wrote, the simple German who would utilize the North-American 
constitution, and for that embellished and amended for his faithful 
country, resembles the idiotic merchant who copied the books of his 
rich competitor and believes that in possession of this copy he is also 
in possession of the envied riches.*’ 

In an appraisal of the mutual relationship of revolution and consti- 
tution, for both the bourgeois and the socialist revolutions the teach- 
ings of Marx that the victory of no revolution could be secured on 
hand of ‘‘constitutional rules of the game” were equally significant 
for both the bourgeois and the socialist revolutions. In his article 
The Crisis and the Counter-revolution Marx discriminated between 
the so-called ‘‘constituted” and “non-constituted” state of power. 
He demonstrated that until the constitutional power had consolidated 
there was a revolutionary provisional state where in the settlement 
of the question of power it was not the application of constitutional 
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principles but the defence of the revolution that could save the consti- 
tutional principle itself. As Marx wrote, a provisional state of the 
government calls for a dictatorship and for that for a determined 
dictatorship.*®> He advanced similar ideas also in connection with the 
Prussian constitution. 

In an analysis of the relations between the labour movement of 
the 19th century and the constitutional idea, and for that the bour- 
geois constitutional idea the activities of Ferdinand Lassalle, and in 
particular his work “What is the Constitution’ cannot be ignored. 
Lassalle and the tendency he represented in the labour movement has 
properly been appraised by Marxist—Leninist literature, so that a 
criticism may be dispensed with here. It is well known that although 
he professed himself a Marxist, a substantial part of his doctrines 
were opposed to Marxism. Still! his work quoted above relies on 
Marxist teachings, on the ideas of the young Marx of a constitution 
as outlined above. He developed these ideas further. It was for this 
reason that Lenin himself approved his statements put forward in this 
work in connection with a constitution, or rather their substance.® 
This work of Lassalle was prepared in the course of the constitu- 
tional crisis in Prussia (1859 — 1864). In the form of a popularizing, 
canvassing address he tried to throw a light on the essence of a con- 
stitution before both workers and the liberal bourgeoisie. The gist 
of his statements was that in every country the existing real power 
relations expressed the constitution.*’ His statements strongly relied 
on the analysis Engels advanced of the English constitution. Lassalle 
distinguished the so-called real and non-real constitutions, when by 
a real constitution he understood the constitution which was in har- 
mony with the actual power relations. He made it clear that in the 
struggle for a constitution the ideas which expected the shaping of the 
power relations from the formulation of the amendment or wording of 
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the constitution in the one way or the other, and lost sight of the fact that 
“first the actual power relations of the country would have to be chan- 
ged and then the executive power acquired”’ would eventually lead into 
a cul-de-sac. 

The work of Lenin embraces not only the approximately twenty 
years of the constitutional development of the imperialist bourgeoisie, 
but also the initial years of the shaping of socialist constitutional! 
evolution. In his appraisal of the social significance of the constitution, 
he not only preserves the legacy of Marx and Engels, but considerably 
enriches it. On analyzing the ideas of Lenin of a constitution three 
distinct periods may be distinguished in the evolution of his ideas. 
The first period extends to the revolution of 1905—1907, when Lenin 
puts forward comments of general nature on a constitution. The 
second period ends in April 1917. Here taking a concrete role in the 
Russian events, Lenin dissociates the efforts of the working class 
from the constitutional illusions of the bourgeoisie. From April 1917 
onwards the work of Lenin leads to the formulation of the elements 
of a socialist constitution. 

In his first works Lenin appraises the significance of the struggle 
for a constitution from considerations of the overthrow of autocracy. 
In his work written of the draft programme of the Social Democratic 
Party, he proposes the convention of a national assembly with the 
object to draw up a constitution, to be attended by the representatives 
of all citizens. He considers the struggle for a constitution an impor- 
tant item in the fight for “universal social ends’, however, he empha- 
sizes the specific objectives of the working class and the peasantry 
in the course of this struggle.” Many of his remarks seem to indicate 
that he does not associate the gaining of political freedoms with a 
written constitution in all circumstances.™ In the first works of Lenin, 
the idea of aconstitution is still intertwined with the participation of the 
people in the legislation. As he puts it, the constitution is equal to an 
Act containing the participation of the representatives of the people in 
the legislative process and state administration.™ On the other hand he 
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also refers to that the social importance of the constitution can never be 
kept apart from the tasks of the concrete political struggle. As early as 
in this period he criticizes ideas which expect the change of social con- 
ditions from a constitution. It is exactly from this angle that he con- 
demns the liberal democrats who are confident that the constitution 
will change rural condition with a single blow.®* In 1905 when the 
introduction of a constitutional monarchy had promising chances, 
Lenin approached the social significance of a constitution from this 
very aspect. In his paper Three Constitutions, or the Three Forms of 
Building up the State, published in July 1905, on analyzing the differ- 
ences between absolutism, a constitutional monarchy, and the de- 
mocratic republics, he mentions the constitution as an act of legisla- 
tion which through the structure of the representative organs brings 
about a compromise between the three factors participating in the 
power, viz. the Tsar (and the apparatus), the bourgeoisie (the haute 
bourgeoisie) and the people. Here he stands closer to the constitu- 
tional concept which necessarily embraces some sort of a participation 
of the people in governmental power. At the same place, indepen- 
dently of an appraisal of the constitution, he refers to the democratic 
republic as a tool of the struggle for socialism. With the progress of 
the revolution he never ceases to emphasize the strict class ties of the 
constitution and the need to make a distinction between the revolu- 
tionary struggle of the working class from the struggle for a bourgeois 
constitutional régime.®’ After the revolution of 1905 was suppressed 
and the terroristic measures of the Tsarist government issued, Lenin, 
in his article How the Social Revolutionaries Summed up the Results 
of the Revolution, and How the Revolution Summed up the Results 
of the Social Revolutionaries (January 1909) exposes, by referring to 
Lassalle, the opinion which would make the constitution absolute 
and in general raises the problem of a constitution without defining 
its content. As said by Lenin: what is the substance of a constitu- 
tion, beloved gentlemen, members of lower-type propagandist circle, 
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members of the circle called SR Party ? Does its essence lie in the fact 
that having a constitution life is freer, and existence of the working 
population is made easier than without having one? Certainly nct; 
this way of thinking is characteristic of vulgar democrats. The sub- 
stance of a constitution is found in the fact that in general it gives 
expression to the basic laws of a state and particularly the laws 
relating to the suffrage connected with representative institutions, the 
powers of such institutions, etc. and the actual power relationships 
prevailing in the class-struggle. 

The thesis of Lenin at the same time indicates how he expounded 
the idea originally known from Lassalle’s work. In Lassalle’s work 
the actual power and the constitution are still identical, on the other 
hand in Lenin’s thesis the idea is thrown into relief that directly the 
actual political power determines the constitution and the legislation 
of a constitutional character. He does nct blur the dividing line 
between the law and the actual power, as had been done by Lassalle. 

In his subsequent discussions Lenin builds the discrimination since 
expressed in socialist jurisprudence by a division of the constitutions 
in fictitious and non-fictitious constitutions, on the relationship of 
the constitution to the actual political power. In Lenin’s words a con- 
stitution is fictitious when law and reality are not in harmony, and 
non-fictitious when such a harmony exists.” In this context Lenin 
uses the distinction between a fictitious and non-fictitious constitution 
exactly in the sense that the class content of the constitution is not 
related to its fictitious or non-fictitious character at all. A constitution 
may be reactionary and yet in harmony with reality, when it expresses 
the power relations of the classes which in fact exercise the sovereign 
power. Statements of Lenin resembling this had been known from 
earlier writings, even if in connection with the representative insti- 
tutions rather than with the constitution. So e.g. on analysing the 
French Parliamentary system he writes that in France at the turn of 
the century the written constitution did not depart from the “‘real”’, 
actual, non-fictitious constitution, from the political power relations. 


6° Op. cit. pp. 307—308. 
70 Op. cit. p. 308. 


66 


On the other hand, in Russia the forces represented in the Duma do 
not represent the true class forces at all. The working class is not 
represented there at all, and the peasantry is very much in the same 
position. He that mistakes the sign-board for the content is a slave 
of illusions. The Chamber is something different in France, and so is 
the Duma in Russia, In its actual composition the rights of the Duma 
are reinforced for no end. This will not turn it into a parliamentary 
organ in the sense of the French Chambre’s status.” 

On appraising the results of the general elections of 1912 he even 
goes further. He now declares a general war on opinions which would 
replace the revolutionary movement by a “constitution” or the fight 
for a constitution. He condemns the bourgeois democratic declarations 
which say that constitutional activity and not a revolution is wanted.” 
He again puts the question: What is the constitution? ‘The consti- 
tution is a compromise between the historic forces of the former (noble, 
feudal, absolutistic) society and the liberal bourgecisie.’’ At the same 
time he points out that in the age of imperialism the character of this 
compromise is not defined exclusively, and not even primarily, by the 
struggle between these two groups of power. The real terms of this 
compromise, the extent of the concessions of the earlier society, or that 
of the victories of the liberal bourgeoisie are determined by the victo- 
ries which democracy, the broad masses (and in first order the work- 
ers) score over the forces of the old. He continues the exposition of 
this idea in his paper Growing Disharmony, where he repeatedly points 
out that the European constitutions are the outcome of sustained and 
hard class warfare, which was going on between feudalism and abso- 
lutism on the one, and the bourgeoisie, workers, and the peasantry on 
the other part.” 

He declares war on the constitutional illusions of the petty bour- 
geoisie at an early date. These illusions were based on the assumption 
that a constitution may operate as “the rule of the game” in a clash 
between the classes and may be effective when the revolutionary 
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actions of the working class directly jeopardize the power of the 
beourgeoisie. As early as in the summer of 1905, in connection with 
the English constitution, he makes mention of that the government 
apparatus, and within it the judiciary, in each case knows how to 
turn to nil the constitutions and the freedoms guaranteed by the 
constitution whenever it is the case of a struggle between “labour and 
capital”.”* Then dealing with the constitutional illusions of the oppor- 
tunist social democrats, by referring to Bebel, he exposes from many 
aspects those who in all circumstances have confidence in the absolute 
significance, the absolute power, of the bourgeois constitution, who 
believe that in the warfare of the bourgeoisie constitutionalism may 
be taken for granted even in a period when this struggle jeopardizes 
the power of the bourgeoisie.” In order to confirm this tenet in as 
clear-cut a form as possible he often quotes examples from England, 
the model country of bourgeois constitutionalism in the period. It is 
perhaps symbolic that before the October Revolution of 1917 Lenin 
demonstrated by analyzing the concrete events which took place 
just in England that in given cases on the plane of a real clash of the 
social classes even antiquated Mediaeval institutions were by far 
more significant than a bourgeois constitution when some sort of 
a social force stood behind them.”® 

The subsequent remarks of Lenin on the constitution conduct us 
into the age of the socialist revolution and of mapping out a socialist 
constitution. On turning against the tendencies of the constitutional 
democrats to replace the revolution by a constitution, or to take the 
wind out of the sails of the revolutionary objectives of the working 
class Lenin even earlier put the question on several! occasions whether 
it were not be better for the whole revolution of the working class 
to skip this constitution, viz. the bourgeois constitution. On analyzing 
the features of the constitutions imposed on the people by the author- 
ity he points out thata constitution of this type is but the effectuation 
of the ideal of the constitutional democrats, i.e. the bypass of the 
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revolution.” And after April 1917 he laid out the path of the counter- 
“leap”, the “skip” of the bourgeois constitution, the bypass of the 
bourgeois constitution and the path leading to the framing of the 
Soviet constitution in a concrete form. In the remarks he made in 
connexion with the revision of the party platform, he outlined the 
main features of a Soviet-type organization and the requirements of 
a constitution conforming to this organization. In this constitution 
the parliamentary representative institutions are gradually superseded 
by the soviets of the representatives of the people (i.e. of the various 
classes and occupations, or various regions), which would then enact 
the laws and at the same time also carry into effect the laws enacted 
by them. In the following he sketches out by items the institutions 
which should be taken up in the constitution of the Russian democra- 
tic republic.”® 

Hence it was by no means incidental] that in the course of develop- 
ment “The Declaration of the Rights of the Tciling and Exploited 
People’’’® as drafted by Lenin tecame the core of the socialist consti- 
tution to be enacted. This declaration stands nct cnly symbolically, 
but also in reality on the dividing line of two types of constituticns, 
viz. the socialist and bourgeois constitution. As is known the first 
draft of the Declaration was first submitted by the Bolshevik and the 
left-wing Social Revolutionary Party not to the Congress of Soviets 
but to the Constitutive Assembly convened on the 18th January 
1918, i.e. to the Constitutive Assembly whose original function was 
to shape a bourgeois constitution. The Constitutive Assembly, by 
rejecting this instrument, produced evidence of its opposition to all 
achievements of the working masses accomplished during the Great 
October Socialist Revolution and thereafter. It disagreed with the 
measures introduced by the council of the Commissars of the People 
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(at that time provisional worker-peasant government):in the sphere 
of both the political power and economy. The provisional worker- 
peasant government, after the Declaration had been rejected, dissolved 
the Constitutive Assembly. By this act the socialist trend of the Russian 
revolution became unequivocally clear. By this act the struggle of the 
soviets for the exclusive sovereign power came to an end definitively, 
and even legally the path was open for the creation of the new, socialist 
type of a constitution. 


6. THE CONSTITUTIONS AS INSTRUMENTS EMBODYING THE 
FUNDAMENTAL INSTITUTIONS OF ALL SOCIETY 


An inquiry into the social importance ofthe socialist constitutions 
raises of necessity the question: to what extent are the socialist con- 
stitutions to be considered constitutions of the state or society? 
Giving a reply to this question could be simplified, and even made 
easier, if we were prepared to take the position that a constitution as 
a legal instrument can necessarily express only the legal elements of 
society’s life. Still this reply to the question is in general, and even 
more so in the period of the transition of socialist statehood into 
the communist self-administration of society, and in any case open 
to criticism. In point of fact a reply in this sense would amount to 
that a constitution by degrees embraced a gradually contracting sphere 
of social relationships. Yet even if it were agreed that a gradual 
shift of the dividing line between public and non-public is not necessa- 
rily followed by the same shift ofthe dividing line between legal and 
non-legal (i.e. in the sphere where this shift to non-public is 
taking place in given cases, the legal regulation of the discharge of 
the functions vested in the social agencies remains as it is or may 
even be expanded) and so the sphere of social relations covered by 
a constitution may even widen: with the solution of the problem as 
stated here we should infallibly have to forgo the claim that in the 
sphere of rather significant elements of social relationships socialist 
constitutional development has (as regards the organizational ele- 
ments of the mechanism as a whole) to present the process of transi- 
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tion from socialism to communism in its proper form. Even without 
any further proof this suggests that the solution of the problem should 
be looked for elsewhere. The starting-point should be that from the 
first day of their appearance the socialist constitutions are not merely 
of the state, but also of society. These constitutions embody not only 
the institutions of the state, but also those of society, and not only 
social relationships governed by the law, but also extensive spheres 
of legally not controlled social relationships. Experience seems to 
back up this solution of the problem. As a matter of fact, in the 
consecutive stages of socialist constitutional evolution, the sphere of 
social relationships covered by the constitution tends to expand rather 
than contract. At the rate at which the social mechanism takes charge 
of an ever growing share of the functions confronting society as 
a whole, also the sphere of special social elements embodied by the 
constitution tends to expand by degrees. Still the solution of the 
problem in this manner fails to answer the question: to what extent 
the consolidation of the elements of the social establishment is cha- 
racteristic of all, i.e. both socialist and bourgeois, constitutions. 

If we were satisfied with the general notion of a constitution recently 
taking shape in socialist literature, even this problem might as well 
be considered settled. For example, according to Umanski “the 
constitution of any state is a fundamental act of legislation which 
reflects the will of the ruling class, defines the political and social 
establishment, further the principles of the structure of the govern- 
mental agencies and their activities, the fundamental rights and duties 
of the citizens, and the electoral system’’.®° Notions of a constitution 
laying claim to general validity are known not only in the writings 
on constitutional law of the Soviet Union, but also elsewhere. So e.g. 
according to Stefanovitch, the constitutional or public law of a given 
polity may be considered a fundamental branch of law in the legal 
system of this polity (this part of his statement is beyond doubt open 
to argument; in fact there are indications that public law qualifies 
as a fundamental branch of law only in the socialist legal systems, 
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whereas in bourgeois countries it cannot be considered in general 
a fundamental branch of law), and so constitutional! law is the totality 
of the rules of law “which represent and bring under regulation the 
essential principles of the governmental and social structure’’.** Also 
in this formulation the recognition is implied of the constitution as 
a fundamental act of legislation defining the social order, the consti- 
tution being in general conceived as the code of constitutional or 
public law (as Stefanovitch would have it). According to Dyordyevitch 
the “constitution is a legal instrument which in a given country 
expresses and consolidates the principles of the social and political 
structure of the organization of the sovereign power and the position 
of individual”.®® The enumeration of notions of a similar subject- 
matter could be continued,™ still on the ground of what has been 
set forth so far the conclusion may appear to be justified that this 
problem cannot be considered settled. In fact in this sphere the signi- 
ficance and mainly the possibility of an exposition of the general 
concepts is still arguable. 


a) Claim to representation of the social establishment in the first 
constitutions and early stages of bourgeois development 


A historical study of the problem indicates that in the early stages 
of the genesis of the bourgeois idea of a constitution it was not even 
disputed in literature that definite acts of legislation, in particular 
what were called fundamental laws, at the same time brought the 
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establishment of society as a whole under regulation. Several reasons 
may account for that. However much the spheres of governmental 
and private activities were separated, under the conditions of the 
absolute monarchy, governmental practice refused to recognize a 
single sphere of activities, which (at least potentially) could be made 
free of state interference. The influence of political theorists of Anti- 
quity (whose works were otherwise made use of by the political 
theorists of the age in a rather positive manner in order to substan- 
tiate the demands of the bourgeoisie) manifested itself in this respect 
in a somewhat retrograde form, i.e. it failed to speed up the delimi- 
tation of private and governmental activities or rather that of the 
sphere of activities exempted from state interference at all. Whether 
it is the oeuvre of Aristotle or that of Plato which are subjected to 
a study, the statement may be made that both describe certain existing 
or imaginary countries in a form as if the generally obligatory rules 
of coexistence of the community embraced the activities of society 
as a whole. This stands to reason, for in like way as this age is unac- 
guainted with an abstract notion of the State which might be contrast- 
ed with other manifestations of the life of the community, so it has 
not developed an abstract notion of law which might stand in juxta- 
position to other rules of coexistence. Furthermore the fact that 
Calvinism endeavoured to support the struggle for the objectives of 
the bourgeoisie by ample reference to the conditions of Hebrew 
society, or by evoking examples from the Scripture, in like manner 
retarded the process of a separation of public and private in a sense 
which at the same time would have meant the exclusion of a potential 
interference by the State. From what has been set forth, the conclusion 
may be drawn that of Hobbes, Locke, Montesquieu and Rousseau 
none could define the dividing line in any clear-cut form, although 
such a segregation found a theoretical expression, when only embryon- 
ic form in the concept of Rousseau’s social contract. Rousseau was 
at least aware of the want of the two categories which may be brought 
in a juxtaposition in the settlement of the problems emerging within 
this sphere of problems. This may in the first place explain the more 
or less nebulous formulation which in the.Contrat Social described 
the “relation of the social body to itself”, its two separate states. 
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To avoid any misunderstandings it should be noted here that there is 
no question at all of that in reality the separation the spheres of State 
and private activities (which is of a by far earlier date than bourgeois 
development itself) has not come into action, nor that the circum- 
vallation of the sphere of private activities with legal guarantees has 
not set off so to say simultaneously with the growth of the bourgeoisie. 
All what is intended to do is to point out that theory was lagging 
behind reality even in this respect, and formulated the separation of 
these two spheres of activities only at a time, when as the outcome 
of a spontaneous process accomplished in the course of social deve- 
lopment such a separation was quite obvious and in the course of 
the development of governmental practice a sphere of activities free 
of state interference gradually began to take shape. The boundaries 
of this sphere were delimited by private property and the right of 
disposal of the objects of private property with greater precision than 
would have been done under any constitutional guarantees. To this 
the freedom of thought became attached by degrees and so in the 
first place with political contents, though at first in a religious guise 
rather than in a political one, and in the form of religious freedom. 
Both spheres were hinted at in what was called the Agreement of the 
People, still also in the Constitution of 1791, although in the former 
religious freedom, in the latter private property was given prominence. 
It was perhaps more than mere chance that in this respect private 
property and religious freedom came to be judged by equal standards. 
In both respects it was a matter of the “private man’’, and in both 
respects all that remained the right and duty of the state was to 
guarantee the undisturbed use of property and in like way the undis- 
turbed exercise of religion. This development also indicated the 
beginning of the separation of the sphere of private and social acti- 
vities within the sphere of non-state activities. In fact at this stage 
of development the Church dissociating itself from governmental orga- 
nization gradually became the centre of social activities. (For that 
matter after the consolidation of the power of the bourgeoisie wholly 
irrespective of whether or no in the given territory the Calvinist 
ideology remained predominant, only the sphere of activities defined 
by property remained one independent of state interference, whereas 
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in matters of religion the bourgeoisie coming into power sooner or 
later set off on the path of state interference.) 

In the first declarations (such as the American Declaration of 
Independence, and the French declaration of 1789) tendencies are 
clearly recognizable which if in a nebulous form only, yet evoke the 
principal traits of the whole social system and not only those of the 
State. Naturally there can be no question that these references con- 
sciously represented the true state of the then existing social order, 
still they formulated certain generalized, in some of the cases program- 
matic, policy-making principles which so to say defined the supposed 
ends of the social establishment as a whole. In the American declara- 
tion the general social element found expression in the provision 
relating to the right to life, freedom and happiness, in relation to 
which the state appeared as the means guaranteeing these. In the first 
French declaration consciously the pronouncement of property as 
holy and inviolable was the primary mctive. This appeared at several 
places of the declaration indicating that it had become the determining 
constituent of the social order and by the side of property the reference 
to social equality acted merely as a hazy allusion. For that matter 
the usage of the whole declaration indicates how imperfect was the 
separation of the social and public in the political way of thinking. 
Already in the first article the public legal and social elements are 
used side by side and the one for the other. So e.g. the opening sen- 
tence declares the equality “in the rights’, however, according to 
what follows this is guaranteed by that “social distinctions (les distinc- 
tions sociales) may rely exclusively on their benefit for the commun- 
ity”. In several passages reference is made to public offices instead 
of state dignities (Articles 6 and 15). The category “société” denotes 
society as a whole, but by itself may also mean the state. So e.g. 
according to Article 15 society may call the holders of public offices 
to account, still in Article 16, when speaking of the constitution of 
the “‘société”.“ The preamble to the Constitution of 1793 deals with 


84 Incidentally the declaration of 1789 was appraised in this sense by the 
statements made in connexion with the formation of socialist constitutionalism. 
So e.g. Sverdlov, speaking in the 3rd Congress of the declaration of the rights 
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the features of the social establishment within an appreciably wider 
sphere than the Declaration of 1789. Naturally the stand may be 
assumed that already at their time these statements of the declarations 
were not considered public expressions of will equivalent to statutory 
provisions. The declarations were believed to include general prin- 
ciples which were valid not only for a specific society, but for all 
human societies, all states, for ever and unalterably. By this the pro- 
visions of the declarations were so to say raised above statute law, 
however, simultaneously they were excluded from the set of univer- 
sally compulsory rules of law. This is borne out by that the Con- 
stitution of 179] merged into a single text with the French Declaration 
incorporates a number of provisions which are already at the first 
glance conflicting with the declaration in a rather obvious manner. 
(For example, the articles of the Constitution on franchise, eligibility 
to public offices, etc.) This may be stated even when the significant 
social effects of these declarations are not disputed, not only in their 
own age, but even during the centuries to follow.* This opinion is 
confirmed by the circumstance that behind declarations formulated 
in a generalized character, and appearing with a claim to being prin- 
ciples of decisive importance even in respect of the social order as 
a whole, in general constitutions were born which in reality merely 
defined and expressed the organization of the political power. As 
regards all other elements of the social establishment, these consti- 
tutions contented themselves with the declaration of the sanctity of 


of the exploited working people explicitly stated that ‘‘the (declaration) 
sums up and defines the position occupied by the working man in the socialist 
society in the same way as at its time the declaration of the French Revolution 
defined the position of the individual! in the capitalist society’. (Gurvitch, G. S.) 
ypeuu, T. C.: Uctopua Copetcko& Koxncrutyunx (The History of the Soviet 
Constitution), Moscow, 1928, p. 4. 

48 This is the reason why until recent years the study of the relations, contra- 
dictions, and conflicts between the first declaration, which with its supplements 
and amendments is still in force, and the statutory text of the constitution 
remained the foca! theoretical problem of the literature of French constitutional 
law. A detailed survey of the relevant literature may be found in the study of 
Jacques Georgel: Préambule de Ja Constitution, Revue du Droit Public et de 
la Science Politique, 1960, No. 1, pp. 85 et seq. 
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private property. Jurisprudence then in the state of formation very 
soon drew the necessary conclusions from these principles as regards 
both the constitutions and the legislation. As early as in the first 
decade of the 19th century, Benjamin Constant with more or less 
accuracy pronounced the principle that the constitution’s function 
was to bring under regulation only problems associated with public, 
political power as a whole, and in addition had to include mainly 
what were called “negative” provisions. The constitutions should be 
short rather than long. In the event of an extreme number of details 
necessarily the elimination of rules of detail of minor importance 
might occur. And for that this could promptly lead to the formation 
of political opinions which even in matters of major importance might 
consider the infringement of the valid constitution permissible.* 
These opinions tend to show that so to say in the initial period of 
bourgeois constitutional development the character of a fundamental! 
law attributed to the constitution began to get blurred, at least as 
regards its content element. For example, Benjamin Constant absolu- 
tely omitted to make a distinction between topics which necessarily 
called for a constitutional regulation and others which could do with- 
out it. In a generalized form he mentions the need of curtailing the 
text of a constitution. And for that in the constitutional provisions 
of a so-called negative character he formulated the statutory provi- 
sions postulated by classical capitalism at an early date. As a matter 
of fact, classical capitalism ignores active, efficient, operative statutes. 
The young Marx speaks of this negative concept of law, e.g. in his 
study of the freedom of the press, where he directly comes to the 
conclusion that for a citizen a law will become the embodiment of 
freedom by that it decrees state interference only in the event of an 
infringement of that law; he considers the category of so-called orga- 
nizing laws a quasi absurdity. So it stands to reason that during the 
period of classical capitalism it was not even called into doubt that 
the function of bourgeois constitution was merely to bring under 
regulation the organization of the political power. 


86 Constant, B.: Az alkotmdanyos politika tana (The Theory of Constitutional 
Politics). Pest, 1862, p. 119. 
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b) The social elements of the bourgeois constitutions and the definitions 
of a constitution 


Jurisprudence restricts the sphere of regulation of the constitutions 
even more than in general political theorists do, although even poli- 
tical theorists readily agree to that when the scope of regulation of 
a constitution reaches beyond the public-legal boundaries, it never- 
theless remains mostly within the sphere of political relations. For 
example, Edtvés uses the term of a constitution in the most general 
sense of political settlement. In this sense even an absolute monarchy 
has a constitution. However, the term ‘‘constitutional state” already 
presupposes some sort of a legally defined system of the exercise of 
power.®? 

As has been seen, with Marx, Engels, and Lenin the constitution 
often becomes one with state organism, yet never in as wide a meaning 
as with Eotvés. Although Marx, Engels, as well as Lenin, emphasized 
the class association of a constitution, and in a given case they recog- 
nized the potential creation of constitutions of a reactionary character, 
still in general they attached democratic achievements to the notion 
of aconstitution. The classics of Marxism—Leninism included a num- 
ber of spheres intheelements of unwritten bourgeois constitutions, 
which had never been brought under legal regulation, or which had 
been governed by extra-legal social norms. However, nct even this 
relatively comprehensive notion of a constitution embraced the 
sphere of the prcduction relations. 

Engels e.g. on analyzing the characteristics of the English consti- 
tution laid down the foundations to a sociological inquiry into the 
constitution. As a matter of fact Engels did not set off from the so- 
called fundamental Jaws of the English governmental establishment 
(Bill of Rights, Petition of Rights, Habeas Corpus, etc.), although 
he considered these too, but by their side included a number of insti- 
tutions of political and social life in the elements of a constitution. 
He examined the Parliament, the Lords and the Crown as “‘parts’’ 


87 Eotvds, J.: A XIX. szdzad uralkod6é eszméinek hatdsa az dalladalomra 
(The Effects of the Prevailing Ideas of the 19th Century on the State), Vol. I, 
Budapest, 1902, pp. 210 and 211. 
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of the English constitution. He pointed out that although the Lords 
and the Crown had no real constitutional power, still both were of 
significance in the mechanism of the machinery of power. Engels 
considered the Commons the real depositary of political power. 
He continued his discussion with a study of the various bills as 
the elements of the constitution, then he added to this list the mecha- 
nism of the Church of England, the rights of the citizens relying on 
a set of statutes or the practice of the courts of law (in particular the 
freedom of the press, the right of assembly, the right of combination, 
the freedom of association), and setting off from the financial capacity 
of the citizens analysed the class-attachment of these rights, and 
concluded by including the institution of public opinion among the 
elements of a constitution.” 

When now authoritative bourgeois jurisprudence is examined on 
this matter and the notions of a constitution as formulated by it are 
made the criteria to what extent bourgeois jurists considered the con- 
stitution a basic law bringing under regulation not only the relations 
of the State, but also those of society, it will become evident that 
bourgeois jurists in general included only governmental relations in 
the sphere of social relations governed by the constitution, even when 
they have often given as reason that with the regulation of the acti- 
vities of the state organism in their essence also the fundamental 
features of the inter-relations of the state organism and the citizens 
may be considered defined. However, bourgeois jurists never carry 
their arguments so far as to extend the sphere of regulation of the 
constitution to the mutual relations of citizens. 

Essentially the genesis of the notion ofa constitution may be reckon- 
ed from the appearance of the dogmatic school of law. On the 
analogy of the formal and substantive concept of law developed by 
the dogmatic school soon the formal and substantive concept of a 
constitution was formulated. Among the formal definitions of the 
constitution, also on an international scale of bourgeois constitutional 
law special significance should be attributed to the notion of a consti- 
tution as shaped by Professor Gyula Schvarcz. According to Pro- 


88 Marx— Engels: Mivei(Works), Vol. 1, Budapest, 1957, p. 582 (in Hungarian). 
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fessor Schvarcz a sharp line should be drawn between the “basic or 
fundamental law” and the “‘constitution”’ as two legal concepts which 
may be separated from each other. The latter, i.e. the constitution, 
may be dealt with as a legal concept only since the Constitution of 
the United States of 1787 and the French Constitution of 1791. 
With reason Professor Schvarcz considered the earlier works dis- 
cussing the definition of the concept of a fundamental law as such 
“being of extremely slight scientific value”. In his opinion the reason 
lay in that the various authors were incapable of a generalization 
on the appropriate level and setting off from the statute law of their 
own country formulated the one definition or the other. (Professor 
Schvarcz failed to recognize that the substitution of the fundamental 
law for the notion of a constitution had its origin in the efforts of 
the historico-legal school if possible to ban from the growth of the 
legal system the elements which marked the revolutionary stages of 
the metamorphosis of the legal system. Still the opinion he formed 
of some of the legal peculiarities of this process was on the whole 
correct.) Professor Schvarcz then expounded the nction of a “‘system- 
atic fundamental law’ or the constitution as developed by him. 
Accordingly by this notion “only a law could be understood which 
includes the theses of utmost importance of the constitutional law 
of a state, so to say as the cynosure for the spirit of all subsequent 
legislation, and which cannot be either abolished, or wholly or par- 
tially amended by the respective legislature or a constituent assembly 
specially convened for the purpose in the same manner as the ordinary 
legislature abolishes, wholly or partially amends, repeals, suspends 
other statutes with a legal force, but only in the manner as decreed 
by the respective fundamental law in its own clause with due regard 
to the problem and the import of state interest’’.®® 

The most acceptable pattern of the so-called substantive notion 
of a constitution is the definition developed by Jellinek: ‘The consti- 
tution is the totality of the rules of law which define the supreme 


8 Schvarcz, Gy.: Az eurépai monarchidk rendszeres alaptérvénycird! (On the 
Systematic Fundamental Laws of the European Monarchies), Budapest, 1887, 
pp. 3 and 4. 
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agencies of the state, their rules of operation in the discharge of 
governmental functions their mutual relationships and jurisdiction, 
further the fundamental position of the individual in his relation to 
the sovereign power’’.®° It is clearly recognizable that of the two 
notions of a constitution at the time of their birth the formal notion 
of a constitution was the more progressive. As a matter of fact, the 
substantive notion of a constitution is but the translation of the earlier, 
not legal and essentially nominal notion identifying the constitution 
with the organism into the language of law in order that by exploiting 
this notion of a constitution in a wider sense the existence of a consti- 
tution might be construed even in countries where in fact the birth 
of a constitution or the formation of a constitutional state has not 
yet taken place, or where at least this process has not been completed. 

Incidentally socialist legal literature dismisses the distinction between 
the formal and substantive notions of the law, and accordingly 
between the formal and substantive notions of a constitution, not 
because in their time these notions served to back up reactionary 
tendencies, but mainly because today this discrimination is in general, 
yet in particular under socialist conditions, void of any meaning. 
The formulation of this differentiation presupposed a constitutional 
monarchy where the legislative jurisdictions were not defined with 
accuracy. It was not even defined what rights the legislative power 
possessed in the control of the executive power, or the ascertainment 
of the budget. Under such and similar conditions the discrimination 
between the formal and substantive notions of law amounted to an 
expansion of the sphere of the legal power or jurisdiction of the 
sovereign and at the same time of the government, inasmuch as the 
substantive notion of law blurred the boundaries of the exclusive 
legislative jurisdiction, and frustrated the formulation of a clear-cut 
definition of this jurisdiction in the long run. For example, in England 
such a differentiation would have been meaningless for a very long 
time. In England the jurisdiction of Parliament was defined in the 
course of concrete revolutionary struggles. Since 1688 there was not 
even a question of the right of the sovereign to collect taxes without 


20 Cf. Jellinek, G.: Allgemeine Staatslehre, 3rd ed., Berlin, 1914, p, 305. 
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the appropriation of Parliament or outside the budget vcted by 
Parliament. For that matter the distinction between the formal and 
substantive notions of law forfeits its meaning entirely under condi- 
tions where the supreme representative body has the right of the com- 
plete control of the government, to revise the zcts of the government, 
or even annul them, or direct the activities of the government in their 
entirety.” 

With the relegation of the governmental form of the constitutional 
monarchy to the background and the birth of the parliamentary 
forms of government even in bourgeois literature the significance of 
the substantive notion of a constitution has been eclipsed. A large 
number of authors may be quoted who wrcte during the latter decades 
with the intention to synthetize the elemerts of the formal and 
substantive notions of a constitution. For example, according to 
Wade—Phillips “By a constitution is normally meart a document 
having a special legal sanctity which sets out the framework and the 
principal functions of the organs of government of a State and declares 
the principles governing the operation of those organs’’.”” 

A study of the literature on constitutional! or public law in Hungary 
would prcduce about the same results. There is not a single definition 
of a constitution in Hungarian literature of constitutional law which 
would extend the sphere of regulation of a constitution to the non- 
governmer.tal sphere of society, or to such as have nct been brought 
under statutory regulation. A specially interesting feature of the evo- 
lution of the nction of a constitution in Hungary is the negation of 
a constitution in the legal sense almcst until the Liberation. This state- 
ment may sound somewhat surprising in respect of a literature on 
constitutional or public law where incessantly reference was made 
to the “‘thousand-year-old constitution”. At the same time students 
of constitutional law were in want of any scientific endeavours to 


*! For that matter the father of the formal and substantive notion of law, 
Laband himself, deducted this discrimination expressly from the constitutional 
conditions in Germany, however much he referred to the example of other 
constitutional monarchies to buttress up his position. (Cf. Laband: Staatsrecht 
des Deutschen Reiches, Tiibingen. 1880, Vol. II, pp. 7 et seq.) 

%2 Cf. Wade-Phillips Constitutional Law, Sth ed., p. 3. 


82 


an extent that they did nct even want to clear up the nction of a 
constitution, ard without reserve adopted the notions derived from 
a nominal construction given to the term “‘constitutio”, which were 
antiquated in Western literature already before the onset of bour- 
gecis revcluticns. This was the more surprising as before the Revo- 
luticn of 1848, ard in particular during the pericd of the War of 
Irdeperdence in 1849, the mcst advanced idea ard also ncticn of 
a ccnstituticn were kncwn in Hungary ard even discussed in the 
press.* In such circumstances the functicn of the discipline of con- 
stitutional law as taking shape ard cfficially taught after the Compro- 
mise cf 1867, viz. nct only to fill up the gaps left by the legislation 
of the bourgecis revclution of 1848 with feudal institutions, but also 
to marshal the construction of the legislation passed in 1848 possibly 
into a feudal, pre-revclutionary outlook of law, manifested itself 
with particular vigcur. As time progressed and 1848 submerged in 
the past, official discipline of constitutional law gradually became 
less fastidious when it came to take a pcsiticn in these questicns, 
ard also its standards were lower ard were lagging tehind the exi- 
gencies of the epoch. It was characteristic that e.g. Pauler even in the 
years of aksclutism differentiated -etween the nction of a constitution 
in the wider sense and that in the narrower sense of the term. He 
identified the former sense with the state organism, whereas by the 
latter he urnderstccd the tctality of the rules of law ccntrclling and 
limiting the exercise of the sovereign power.’ However, for the 


*3 [mre Szabé analyses in detail the work of Karoly Kornis on this subject 
in his “A burzsod allam- és jogbélcselet Magyarorszagon” (The Bourgeois 
Philosophy of State and Law in Hungary), and even with more details in his 
study on the same topic. “1848/49 allam- és jogbdélcselete” (The Philosophy of 
State and Law of 1848/49), Jogtudomanyi Kozlény, 1954, pp. 428 et seq. 

“Cf. Jog- és allamtudomanyok enciklopaediaja (Encyclopaedia of Law and 
Administrative Sciences), Pest, 1862, § 231. It is worth noting that this work 
was published in four editions. The first edition of 1851 still identifies the 
constitution with the state organism. The 2nd edition of 1862 here quoted for 
the first time includes a definition of the constitution in the narrower and wider 
sense. This definition was taken over unchanged in the editions of 1865 and 
1871. The definition cf Pauler partly relies on the work of Agost Karvassy, 
A politikai tudomanyok (The Political Sciences). The first edition of Karvassy's 
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discipline of constitutional law as it was recovering after the Compro- 
mise of 1867 even this definition developed during the absolutism 
appeared to be too progressive. Constitutional law by voicing national 
slogans swerved back to feudal doctrines of before 1848, or to works 
reflecting such doctrines, e.g. those of Bedthy or Cziraki,”> and used 
the term constitution simply as a synonym of the governmental 
establishment. Some of the writers understood the governmental 
establishment as a whole by the term constitution,” others identified 
the constitution with the establishment of the agencies called to wield 


work, published in 1843, deals in detail with the notion of a constitution, 
although the author one-sidedly considers every constitution a contract: “‘the 
constitution is a contract which is signed on all conditions of the internal life 
of the state between the monarch and the nation and by which the mutual 
rights and responsibilities of the monarch and the nation are defined. A country 
having a constitution is a constitutional country in juxtaposition to an absolutistic 
country”. (Cf. Karvassy, A.: A politikai tudomdnyok [The Political Sciences] 
Gy6r, 1843, pp. 24 et seq.) On the whole it is a continuation of the mediaeval 
theory of a fundamental Jaw and contract. For a detailed analysis of his work 
see Szabd, I.: A burzsoa allam- és jogbdlcselet Magyarorszdgon (The Bourgeois 
Philosophy of State and Law in Hungary), Budapest, 1954. 

85 This trend of the development of the discipline of constitutional law is 
analysed in detail by Kovdcs, I.: Buza Laszlo els6 monogrdafidja és a magyar 
k6zjogi pozitivizmus (The First Monograph of Laszlo Buza and Hungarian 
Constitutional Positivism) Szeged, 1958. 

% Cf. Kiss, 1.: Magyar kézjog (Hungarian Public — Constitutional — Law), 
Budapest, 1882, p. 40; Kmety, K.: A magyar k6zjog tana (The Discipline of 
Hungarian Constitutional Law), Budapest, 1902, p. 14; Bedthy, Zs.: Elemi 
magyar k6zjog (Elementary Hungarian Constitutiona] Law), Pest, 1846, p. 5; 
Faluhelyi, F.: Magyarorszag kézjoga (The Constitutional Law of Hungary), 
Pécs, 1926, p. 14; Molndr, K.: Magyar kdézjog (Hungarian Constitutional Law), 
3rd ed., Pécs, 1929, pp. 243 and 244. There are discrepancies in the details 
between the one definition and another, still in the last resort the content of the 
notion of a constitution is traced back to the Hungarian translation of the term 
“constitutio’”. Incidentally Oddn Polner explicitly states: “This order of the 
composition and organization of the State, i.e. its being constituted, is called 
the constitution of the State."” Cf. Polner, O.: Az allami élet néhany fébb kér- 
dése (Some of the Principal Problems of the Life of the State), Budapest, 1935. 
Incidentally the definition of this tendency most accepted has been offered by 
Kalman Molnar, who writes that “by a constitution the organization is under- 
stood where the sovereign life of the state takes place”. 
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the sovereign power, i.e. in their opinion the constitution covered 
the sphere of the political establishment, which today is in general 
denoted by the term form of government.*’? Hence among the latter 
category of writers the reference to the power limiting character of 
constitutional regulation is omitted, a doctrine which was still pro- 
fessed with Pauler. Against these tendencies Erné Nagy qualifies 
as highly progressively minded when he says that “‘in recent parlance 
of constitutional law the term constitution is used only for the desig- 
nation of a certain organism of the sovereign power, where the 
citizens participate in this sovereign power, where their rights are 
guaranteed by the strong law, and where the organism of the life of 
the state itself possibly precludes despotism”.”8 


°' Cf. Suhayda, J.: Magyarorszag kdSzjoga (The Constitutional Law of 
Hungary), Pest, 1861; Jstvdn, E.: K6zjogi alapismeretek (Elementary Notions 
of Constitutional Law), Budapest, 1927, p. 14; M. Tomesanyi on the whole 
took the same position with the difference, however, that he included the organs 
of self-government in the organization in charge of wielding the sovereign 
power. Cf. Tomcsdnyi, M.: Magyarorszag kOzjoga (The Constitutional Law of 
Hungary), Budapest, 1940, pp. 45 and 46. 

Cf. Nagy, E.: Magyarorszdg kdzjoga (Allamjog). (The Constitutional Law 
of Hungary [Political Law].) Budapest, 1891, 2nd ed. p. 151. A certain progress 
appears in the definitions of a constitution as proposed by Korbuly and 
Ferdinandy. In fact they at least emphasize the legal character of a constitution 
or the significance of its being written law. Korbuly identifies the constitution 
with political law, and at the same time he declares that “‘the constitution of a 
state where definite and clear statutes define the form of ruling and government, 
the sphere of authority of the monarch and the political rights and freedoms 
of the citizens, is safeguarded by far more effectively than a constitution of a 
state where definite statutory measures as mentioned above are non-existent’; 
Korbuly, 1.: Magyarorszag k6zjoga, iJletoleg a magyar allamjog rendszere (The 
Constitutional Law of Hungary, i.e. the System of Hungarian Politica] Law), 
Budapest, 1877, p. 52. Ferdinandy, though in many respects he in a representative 
of the historico-legal school, adopts a rather progressive point of view 
and defines the constitution similarly to Ern6é Nagy. Cf. Ferdindndy, G.: 
Magyarorszag kozjoga. (Alkotmanyjog) (The Public Law of Hungary [Con- 
stitutional Law]), Budapest, 1902, p. 26. Essentially the definition brought 
forward by Arthur Balogh may also be included in this group: ‘‘The constitution 
is the totality of the rules of law, which define the method of the subjection of 
the territory and the people to the sovereign power, the principal agencies of 
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This picture is not much tempered even when it is known that 
authors otherwise by-passing the concept of a constitution in general 
draw a line between the notions of a constituticnal and a non- 
constitutional state, and recognize the state only as constitutional 
where there is evidence of the category of a constitution as accepted 
in the legal sense as mentioned earlier in this section. Still in this 
way it will be even more evident that the concept of a constitutional 
state parted company with the constitution merely in order that 
a lex fundamentalis acceptable even for the feudal idea of law might 
be maintained in the background of it in the place of the category 
of a constitution. In the place of the nction of constitution mostly 
the elements and contents of this concept of a fundamental law labelled 
as of particularly national character were made subject to an analysis. 
Again as late as the Liberation, the definition formulated during the 
period of absolutism and evolved by Tivadar Pauler in the fifties 
of the past century was accepted without reserve. Pauler mentioned 
two groups of fundamental laws, viz. (a) laws which were openly 
declared by the legislature as such, or which the legislature by its 
acts beyond doubt described as such (formal fundamertal law); 
and (b) laws which as incorporating the essertial institutions and 
principles of the constitution and being of particular significance, 
for their content prove to be fundamental (substantive fundamental 
law).°® A few authcrs depart frcm this definiticn insofar as they 
accept only the nction of substantive furdamental laws ard consider 


the sovereign power, their operation, jurisdiction, their relations to one another 
and to the citizens, and their limitations.” Cf. Balogh, A.: A magyar allamjog 
alaptanai (Fundamental Doctrines uf Hungarian Political Law), Budapest, 1901, 
p. 131. 

88 Cf. Pauler, T.: Magyar Egyetemes Enciklopaedia (Hungarian Universal 
Encyclopedia), Pest, 18€0, Vol. II. p. 352. In the discipline of constitutional law 
this defirition was treated as an undisputable article of faith almost generally, 
so e.g. Egyed considered it normative as late as 1927 and contrasted it with 
attempts on other lines, so e.g. with the attempt made by Buza. Cf. Egyed, I.: 
Alaptorvények a magyar alkotmanyban (Fundamental Laws in the Hungarian 
Constitution), Magyar Jogi Szemle, 1927, pp. 313 et seq. 


86 


the recognition of the notion of formal fundamental laws a thing 
alien to Hungarian constitutional law.‘ 

In the series of the definitions of the fundamental laws special 
mention ought to be made of the efforts of Laszlé6 Buza, who as the 
representative of the positivistic school of constitutional law by 
evoking the obligations under the peace treaty concluding the First 
World War arrived at several statements which suggest that he was 
conversant with the formal nction of a fundamental law. This funda- 
mental law he associated with the constitutional law as a specific 
class of laws. For that matter Buza came under attack from several 
quarters for the position he had taken, which fact also amounted 
to the complete dismissal of the modern concept of a constitution.”™ 


c) The specific display of the elements of the social structure of 
certain bourgeois constitutions 


It would again be but the simplification of the answer to the question 
when we now denied wholesale that bourgeois constitutions bring 
under regulations the problems of the social order. In fact we ignored 
thereby that after First World War in an atmcsphere permeated by 
a revolutionary spirit, the bourgeoisie, under the pressure of the 
working class, was forced to accept constitutions in a number of 


100 For example Récsi, E.: Magyarorszag kézjoga (The Constitutional Law 
of Hungary) 3rd ed. Budapest, 1871, p. 116; Kiss, I.: Magyar kézjog (Magyar 
allamjog) (Hungarian Constitutional Law (Hungarian Political Law]), Buda- 
pest, 1882; Egyed, I.: Alapt6rvények a magyar alkotmanyban (Fundamental 
Laws in the Hungarian Constitution), Magyar Jogi Szemle, Budapest, 1927. 
The naive etymological attempts of Istvan Kiss are quoted here merely as 
curiosities. As he would have it, the term “Fundamental laws” is borne by these 
laws merely to express that the constitution relies on them as a fundament, and 
turns round them as pivots; consequently by their overthrow the constitution 
would be unhinged and deprived of its columns. Op. cit. p. 40. 

101 Buza, L.: Alaptérvény a békeszerzOdésben (Fundamental Law in the 
Peace Treaty). Magyar Jogi Szemle, 1921, pp. 74 and 75; Egyed, I.: Alap- 
torvények a magyar alkotmdnyban (Fundamental Laws in the Hungarian 
Constitution), Magyar Jogi Szemle, Budapest, 1927, pp. 140 and 141t. The 
author's reply, ibid., p. 334; Egyed reverted to the topic, ibid. 1927, p. 317. 
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countries, which in many respects made inroads into the classical 
principles of bourgeois constitutions. It was the Weimar Constitution 
that threw open the path to this course of introducing social consti- 
tutions. Undoubtedly, in general, these constitutions were meant 
as many mystifications for the working class and tools for disarming 
the revolutionary movements. Yet, as regards the theses applicable 
to the social order, it would be mistaken to insert the sign of equality 
between the Weimar Constitutions and Fascist charter full of social 
demagogy, yet acting as a mockery of social ideas. The Weimar 
Constitution was born amidst class power relations which forced 
the German bourgeoisie to accept the most democratic constitution 
of German history up to that date. This statement will hold its own 
even when it is admitted that several provisions of the constitution 
decree that in the event of an intensification of the struggle for power, 
so to say in a “‘constitutional form” the constitution may be set 
aside by making use of the chances afforded by the institution of 
a state of emergency or emergency decrees. Yet several, mainly 
programmatic provisions of the constitution hold out a promise for 
the reform of substantial elements of the social establishment in the 
direction of social requirements. These provisions never came to 
fruition, still an analysis of the experiences of historic development 
tend to show that in the event a unity had been brought about in the 
working class these provisions could have been made the legal founda- 
tion of a provisional system of government which eventually would 
have led to the economic and political power of the working class. 
It is for this reason that even if we cannot slur over a number of 
negative traits of the Weimar Constitution, we agree with Levin who 
reckons even the Weimar Constitution among the group of progres- 
sive bourgeois constitutions, and for this reason made it a subject 
of a special study. The group also includes the Spanish constitution 
of 1931, on the ground of which the transition took place in Spain 
to the taking over of power by the working class. However, in this 
context also mention should be made of the French constitution of 
1946 and the Italian constitution of 1947. The French constitution 
was set aside, yet the Italian constitution, in several of its provisions, 
still bears the stamp of a though limited cooperation of the Communist 
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Party in its drafting stage. A number of proposals and suggestions 
of the Communist Party were rejected when the draft was submitted 
to a discussion. However, owing to the struggle waged by the Com- 
munist Party and the pressure from the masses several theses were 
incorporated in the constitution whose attainment is still on the 
programme of the Communist Party. So e.g. Article 1 declares 
that “Italy is a democratic republic based on work. The bearer of 
sovereignty is the people”.!°? In connexion with civic equality the 
constitution lays down that “‘socially all citizens are equal; irrespective 
of sex, race, language, religion, political opinion, personal and social 
relations all citizens are equal before the law” (Article 3). By them- 
selves these articles contain no more than similar declarations without 
content of any bourgeois constitution. However, on the demand of 
the Communist Party the constitution laid down the obligation of the 
state to remove any obstacles in the way of the factual enforcement 
of equality. “It is the duty of the republic to eliminate economic and 
social obstacles which appreciably restrict the freedom and rights of 
the citizens and by this hamper the complete evolution of human 
personality and the effective participation of all workers in the poli- 
tical, economic and social organization of the country” states the 
second paragraph of the article quoted before. In like way the results 
of the struggles of the Communist Party have to be discovered in 
theses of the constitution which apply to the statutory working hours, 
the weekly day of rest, paid vacations, and under the constitution 
guarantee these achievements for the workers. As the outcome of the 
struggle of the working class led by the Communist Party the con- 
stitution confirms the equality of rights of men and women, the pro- 
tection of youth and their statutory guarantees. 

It was due in first order to these provisions of the constitution 
that Togliatti, secretary general of the Italian Communist Party 
could on behalf of the Italian people and by relying on the consti- 
tution call the reactionary government to account for its failure to 
take action for building up a democratic system of government. 
“Nothing has happened in the line of enforcing the principles sanc- 
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tioned by the constitution in order to put an end to the monopoly 
of the rich in our agriculture and industry, nothing has been done to 
reinforce the new democratic system in industry and agriculture.”?™ 
Then he continued by calling the constitution a platform which might 
serve as a basis for the Italian Republic to continue its struggle against 
aggressive imperialism by the side of the group of peace-loving peoples. 
He made the fight for the preservation of the constitution a programme 
of militancy “‘it is our task to carry on an even more determined fight 
for the safeguard of democratic freedoms and to couple this fight 
closely with the struggle for peace. The concrete objective which we 
have in view is to insist on and enforce the observance and compliance 
with the republican constitution’. 

A special subject which has to be analysed from this aspect is a large 
part of these constitutions. As a matter of fact, bysumming up 
the results of the national wars of liberation, developing countries’ 
constitutions in a number of cases lay down provisions which 
make reference to the real conditions of the social system as a whole 
or to the principal trends in development. As an example in the first 
place the Indian constitution should be qucted. In point of fact Part 
IV of the Indian constitution lays down guiding principles for govern- 
mental policy ; these principles include a momentous social programme 
and so to say are intended to define the trends of the future progress 
of Indian society as a whole. This trait of the Indian constitution has 
its origin in the fact that the Indian movement of independence 
relied of necessity on the broad masses of workers and consequently 
it was exactly under the influence of the labour movement that the 
struggle for independence soon became associated with certain social 
objectives. The provisions of the constitution defining the principal 
theses of governmental policy, if in a limited form only, yet try to 
stabilize these tendencies. However, the ruling classes of India already 
at the approval of the constitution recognized the dangers implied 
in the construction of these theses or in the demands to have these 
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principles enforced. For this reason the constitution declared that 
these principles could not be enforced in any court of law; still the 
principles so laid down were fundamental for the government of the 
country and it was the obligation of the state to apply them in its 
legislative activity (Article 37). In conformity with Article 36 of the 
constitution, by the term “‘State” expressly the state organism should 
be understood. Hence it is beyond doubt that the provisions of the 
constitution are exclusively intended for possibly drawing a line of 
demarcation between the social programme indicated in Part IV and 
the targets of the social movements.’ 

Among the democratic bourgeois constitutions, the Mexican con- 
stitution of 1917 occupies a special place. This constitution marked 
the termination of the struggle for liberation against the United 
States and the revolutionary movements which began in 1910. By the 
side of numerous anti-imperialist and democratic provisions this 
constitution includes several theses pointing in the direction of socialist 
development. This has to be admitted even when it is known that a 
large part of these theses are of a declaratory nature only. 

Hence it may be said that in several instances the bourgeois con- 
stitutions include provisions laying down not only the governmental 
system, but also the social structure, though in a variety of manners 
and to a different extent. Several constitutions express the principal 
features of the bourgeois social system merely by way of declaring 
the sanctity of private property. Some of the constitutions mainly in 
response to the influence of the socialist constitutions and the labour 
movement contain provisions governing the social order within 
a wider scope, though in the majority of the cases only in the form 
of a programme. However, these elements referring to the social order 
are lagging behind the constitutional provisions governing the political 
system and are never as comprehensive as to create an occasion for 
the development of a notion of a constitution referring to common 
characteristics and equally applicable to both bourgeois and socialist 
constitutions. 


108 Kulcsdr, K.: Az alkotmanyerteImezés jelent6sége és problémai Indiaban 
(The Significance and Problems of the Construction of the Constitution in 
India), Jogtudomanyi K6zlény, 1960, p. 437. 
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d) The fundamental social functions of the socialist constitutions 
in the various phases of development 


From the first Soviet constitution onwards the socialist constitutions 
have altogether different claims to provisions applicable to the social 
organization as a whole, and imply other potentialities for laying 
down these provisions. From the very outset the labour movement 
started with the programme that the acquisition of the political power 
was merely a means for the transformation of society. This explains 
why the scope of contro! of the provisions governing the social order 
of the declaration of the rights of the toiling and exploited people, 
the Soviet constitution of 1936, as well as the constitutions of the 
people’s democracies, is congruous with the scope provided for in 
the preamble of the first draft programme of the league of the com- 
munists formulated in the mid-19th century.’ The socialist revolu- 
tion embraces the entire sphere of society’s existence and social rela- 
tionships. This fact determines the claims to, and the potentialities of, 
a constitutional regulation. However, this does not amount to saying 
that all socialist constitutions satisfy these demands in an identical 
form and on a uniform level. The particular socialist constitutions 
comply with the requirement to meet the claims of a constitution not 
only of the socialist state, but also of a socialist society in subordina- 
tion to their functions deriving from the historico-social growth and 
the international situation of the socialist state concerned. 

In the system of constitutional rules of all socialist countries the 
provisions will be given prominence which are expressive of the funda- 
mental social functions of the constitution characteristic of the given 
stage of development. So the principal function of the first Soviet 
constitution was to consolidate the Soviet state organism, the earlier 
loosely coherent system of the Soviets into a unity. This constitution 
dissociated the Soviet power not only from the earlier, but from all 
exploiting sovereign powers. 

It was the histcric merit cf the first Scviet ccnstituticn that it 
definitively and irrevocably closed down the dispute on the basic 
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forms of the Soviet state organism by that the exercise of the sovereign 
power was built upon the soviets of the delegates of the wcrkers, 
soldiers and peasants. The constitution also laid down a uniform 
organism for the exercise of the sovereign power which during the 
pericd of transition from capitalism to socialism could be made the 
firm basis of the sovereign power of the working class. A fundamental 
function of the constitution was likewise to consolidate the mostly 
spontaneously formed soviet organization, bearing the most hetero- 
geneous local characteristics, into a state organization capable of the 
enforcement of centrally issued provisions. 

The fact that the constitution mainly laid stress on the regulation 
of the Soviet organism to a great extent determined the method of 
giving expression to the social structure. There was nothing in the 
first Soviet constitution of the function of social organizations. Essen- 
tially stand was adopted in the constitution that the entirety of the 
social mechanism was attached to the soviets, it cooperated with them 
to complete the tasks before the state and society. In the declaration 
of the rights of the toiling and exploited pecple, i.e. the first part of 
the constitution, the fundamental features of the whole social order 
in a precise form were outlined.’ 

The Soviet Constitution of 1924 brought explicitly under regulation 
only the problems related to the State, for its principal function was 
to reinforce the consolidation of the union republics in a federal 
state. This in first order insisted on the creation of a strong federal 
organism. The constitution itself includes no provisions other than 
those on the creation of the federation, the interstate relations of 
the union republics and the union state agencies. The constitution 
enlarges upon the agencies of the particular union republics only in 
so far as the undustirbed and smooth operation of the union agencies 
insisted upon the enforcement of certain uniform principles also in 
the organism of the union republics. However, the new constitutions 
of the union republics approved pursuant to the Soviet constitution 
of 1924 already indicated the general characteristics of the social 
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structure yet perhaps under the influence of the unicn constitution 
by far nct s@ extensively as was done in the first Scviet censtituticn. 

The principal functicn of the Censtituticn cf 1936 was to ccr firm 
the fact of the building up of socialism, on the whole under such cir- 
cumstances as had been made pcssible by an environmert hostile 
to the then unique socialist state of the world. At the time the consti- 
tution intrcduced its provisions relating to the whcle of the sccial 
order in a clear-cut form, however, it indicated that in the course of 
building up socialism the party in the first place relied upon the govern- 
mental mechanism. This accounts for e.g. why the sccial mechanism 
itself, and its functions and role, were in their entirety kept in the 
background. In this scluticn prctably the ficticn was instrurental 
that the soviets united the bcdies of the sccial mechanism. This, 
nctwithstanding by this time the separation cf the mechanism of the 
soviets and substantial elements of the social mechanism, was com- 
pleted. 

In the constitutions of the people’s demccracies the definiticn of all 
features of the sccial system and the sccial mechanism cccupied 
a momentous place from the outset. So e.g. already in the first years 
of pcpular democratic develcpment tendencies crcpped up which 
insisted upon the furdamental functions cf the sccial mechanism teing 
defined directly under the constitution. This is clcsely associated with 
the fact that in the ccurse of pcpular demccratic evoluticn in the 
struggle for the consclidation of the power of the working class the 
Party extensively relied cn the varicus sccial crganizaticns cf the 
workers. Althcugh after the consclidaticn of the dictatcrship of the 
prcletariat this element of the constituticns of the pec ple’s demccracies 
was less marked still in the course of sutsequent develc pment it again 
came into prcminence. Ard for that in recent sccialist constituticns, 
so in that of the Czechcslovak Sccialist Republic, a number of new 
elemerits appeared of the definition of the social structure. The new 
constitutions nct only reflect the state of the sccial system in a simple 
manner, but also, in a number of relaticrs, directly define the furda- 
mental rights and duties of the organizaticrs cf the sccial mechanism. 

A discussicn cf this prctlem will te resumed sutsequertly, still 
it should be ncted now that theoretically it is by no means settled, 
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what provisions guarantee the enforcement of these constitutional 
rules. Are these provisions rules of law, or merely social norms? 
Sall it cannct be doubted that in a society where the leading rcle of 
the Party prevails in regard of the entire governmental and social 
mechanism, the incorporation of the one provision or the cther ty 
itself serves as a guarantee for the real enforcement of the provisicn 
in question. In a given case this social guarantee may become by far 
more significant than pcssible legal sanctions. 

This feature of the Czechoslovak constitution accounts for why 
in connection with theintrcduction of this ccnstituticn the question 
was asked in a rather acute form; whether the socialist constitutions 
were also the constitutions of society. Novctny discussing in the ple- 
nary session of the central committee of the Czechoslovak Communist 
Party the new constitution restricted himself to declare that when 
“we consider our new constitution the constituticn of scciety as 
a whole, we merely give expressicn to the fact that the path from 
capitalism to socialism, and in turn to communism is in the sphere 
of the organization structure of our scciety characterized by the evclu- 
tion of socialist democracy as the means and the form of the conscli- 
dation of socialist statehocd and it is by this path that we pass beyond 
socialist statehood and socialist democracy to enter the pericd of 
transition to communist self-administration”. However, in the course 
of the nation-wide discussion of the draft constitution, in particular 
on the part of jurisprudence, explicit opinions were voiced that “the 
constitution 1s a social-political fundamental norm, which influences 
all relations of the socialist society in its foundation irrespective of 
whether or nct these relations have been brought under legal regula- 
tion’’.*°° Also in cther quarters it was emphasized that the new con- 
stitution was nct only the constitution of the sccialist state, but to 
a growing extent that of the sccialist society. Even if we are nct in 
agreement with the thesis as if this opinion appeared as a “theoretically 
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new notion of a constitution” in the evolution of socialist constitu- 
tional evolution,’ still beyond doubt the statement may be made 
that the Czechoslovak consitution goes much further in the mani- 
festation of the social elements than any other earlier socialist consti- 
tution has done. 


e) The impact of socialist constitution as a fundamental 
social law on the scope of its regulation 


The recognition of the character of socialist constitution as a funda- 
mental social law necessarily raises the question not only of the legal 
or non-legal character of the constitutional norms, but also of the 
potential extension of the scope of regulation. The want of a theore- 
tical settlement of both problems carries in itself numerous risks. 
This want of a settlement may easily entail a certain decomposition 
of the law (the reduced observance of legality) under circumstances 
where socialist law still performs most essential functions, on the one, 
and the extension of the scope of regulation to the “‘nationalization” 
or legal control of spheres of activities which being of a social nature 
or such reserved for private activities ought of necessity to remain 
free of legal regulation, on the other part. 


109 Cf, Matousek, St.: Ustav 9. majaa navrhu novej socialistickej ustavy CSR 
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Undoubtedly the sociological schools have called forth attention 
to spheres of the application of law, which have been ignored by the 
representatives of the dogmatical or normativistic schools of law. 
Still at the same time by their method to align the rules of law and 
other rules of society side by side without an order of precedence the 
representatives of these schools break up the system of norms of law. 
Marxist—Leninist jurisprudence is also aware that law does not 
embrace social reality in its entirety. It does not even embrace all 
aspects of the legally controlled social relations. And though in a class 
state this tendency is a general one, it is by no means certain whether 
the objectively most essential aspect of the real social relations will 
be brought under legal regulation. This 1s on the whole understand- 
able, in fact the real social relations themselves are never legal relations, 
but rather political, moral, cultural, or economic ones, which are 
controlled by the law from a single aspect only. Yet it is beyond 
doubt that through this control law wants to exercise an influence on 
the evolution of the institution as a whole, or only of parts of it, in a 
sense which is in agreement with the interests of the ruling class or 
classes wielding the sovereign power. Until there is a state and a law 
the ruling class will of necessity lay claim to the enforcement of the 
rules expressing its interests primarily within the system of norms 
existing within the society and raise a definite, for itself particularly 
important set of rules above all other rules. The sociological schools 
of law lead to a decomposition of the faw in the first place because 
they ignore the interrelated relations of the various systems of norms, 
in the course of the application of law, and without insisting on any 
guarantees throw open the path to those applying the law to make 
a selection between subordinate and superordinate systems of norms 
indiscriminately in a way suiting the will of the ruling classes. As a 
matter of course, in this respect in the presence of a bourgeois govern- 
mental system the relaxation of legality will not play up rules conflicting 
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with the interests of the bourgeoisie, but in fact thrust to the back- 
ground democratic institutions and rules expressing acertain com- 
promise achieved in response to apressure frcm the labour movements 
in the face of the extra-legal manifestations of bourgeois class will. 

I would suggest that it would be the wrong thing to deny the simul- 
taneous existence of the various systems of norms and the simultaneous 
manifestation of these systems in the application of law. However, 
at the same time we have but to emphasize the significance of a hier- 
archical order of these systems of norms as a guarantee in the appli- 
cation of law. In a socialist state the desorganization of this hierarchi- 
cal order is necessarily the less, because owing to the differentiation 
and mobility of the agencies of the legislative power there is always 
a chance.of this hierarchy’s being adapted to the changing needs of 
a society in evolution. The drafter of a socialist constitution will 
have an opportunity to define not only the rules of law, but also the 
principal features of the social norms and by this act so to say to 
consolidate the most essential elements of the various co-existent 
systems of norms from the very outset with a claim to having the 
social rules in question sanctioned by their incorporation in the 
constitution itself. In this sense there can be no obstacle whatever 
to frame the constitution in a way that it give expression to the funda- 
mental principles of the building up not only of the governmental, 
but also of the social mechanism. In the same manner the consti- 
tution may mark out the place and functions of the social organiza- 
tions in the economic and cultural administration and in general in 
the various branches of administration within a wider sphere than 
before. This function of the constitution will necessarily have an 
effect on the internal proportions of the entire set of norms of the 
constitution. In all likelihood there will be a change in the ratio of 
the rules incident on state organism and referring to the social orga- 
nization. The rules applying to the state organism will cease to absorb 
the major part of the text of the constitution, and in addition the 
recognition of the preponderance of these rules might open the way 
for a wholesale regulation of certain institutions. So e.g. the separation 
of the governmental and the social elements in the delimination of 
the organization of economic management is by no means absolutely 
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necessary. Nor is it necessary to narrow down the constitutional 
regulation of the local agencies to the system of councils. At the same 
place the provisions governing the state and social agencies not sub- 
ordinate to the councils may be included. Yet this recognition may 
within a wider sphere corroborate the demand that the provisions 
of the constitution should be formulated not only from the aspects 
of the state organism, at least not primarily. Obviously the consti- 
tution will have to formulate not only the major tasks but also the 
elements of the means for, and the ways to, their realization in a more 
differentiated form, in a manner more familiar to the working people. 
The constitution will have to include the provision for the settlement 
of problems concerning society in the given period. This necessarily 
will help to make the formulation of the provisions of the constitu- 
tion, hitherto to a certain degree unreasonably abstract, more tan- 
gible. Excessive abstraction was characteristic also of the provisions 
socialist constitutions governing the social organization. Thus e.g. the 
relation of the citizens to social property ought to be defined in a by 
far more concrete manner. It is by no means sufficient simply to refer 
to the higher degree of protection given to social property. The for- 
mulation of the objectives before society should be made also more 
concrete, and to this end it is no more sufficient to include the funda- 
mental economic law of socialism worded in an abstract form in the 
constitution. The phrase “enlistment of the workers in governmental 
work”’ is short of expressing the thesis of the direct participation of 
the citizens in the exercise of power. The list may still be enlarged, 
yet I am inclined to think that these few examples will give an idea of 
what changes may take place from the point of view of the norms 
and formulation of the constitution, once the needs and claims of 
society have been given prominence, as compared with the approach 
giving priority rather to the needs of the state mechanism. As a matter 
of course, it would completely erroneous to believe that these changed 
needs could be respected by the constitutions of all socialist countries 
at the same time, or only in a single socialist country, with immediate 
effect. (For example, in the new Soviet constitution.) To the satis- 
faction of these needs the path of constitutional evolution leads 
through several stages. 
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In addition, it should be borne in mind that after all the consti- 
tution is in first order an enactment of the legislation, and for that 
matter on the way leading to a stateless society, until there is a state, 
the constitution is a fundamental law in a political-legal sense. From 
this thesis it follows that in the constitution the political-legal rela- 
tions manifest themselves not only more extensively, but also with 
a basically different method of regulation. So e.g. whereas as far as 
the state organism is concerned its internal relations are also brought 
under regulation in their detail, the internal relations of the social 
organizations will remain invariably outside the sphere of legal, and 
consequently constitutional regulation even when certain types of 
these organizations, their functions in the solution of problems con- 
fronting society, and the principles of their structure common with 
the political organization are gradually absorbing a larger part in the 
socialist constitutions. 

The other group of questions to be answered is coupled with the 
demarcation of the spheres of activities as existing in society. In the 
course of building socialism, in particular on the road to communism, 
even in this sphere several problems crop up which can be solved at 
the expense of extreme difficulties only on the ground of theoretical 
considerations valid for the previous period. In the capitalist social 
system two large scopes of activities exist side by side and to a cer- 
tain extent in juxtaposition, viz. governmental or political and so- 
called private activity. However much one may be in agreement with 
the opinion that at present, even under the conditions of a capitalist 
society, there is in many respects a sphere of activities which is neither 
public, nor private, but so to say social, one must become aware that 
in their essence these spheres of social activities are also governed 
by the rules applicable to the sphere of private activities. On the other 
hand, the socialist state from the very outset recognizes by the side 
of state and private activities the existence of a sphere of social acti- 
vities to which the egocentric rules of society valid for the state and 
private activities in the earlier sense cannot be applied. This sphere 
deserves special attention, and even its features will have to be ana- 
lysed by themselves, the more because on the road to communism 
it is this sphere of social activities that will gradually absorb not only 
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that of state activities wholesale, but also several of the elements of 
the sphere now treated as private. (For example, in the scope of meet- 
ing cultural, hygienic, social, etc. needs, in respect of a number of 
social services.) However, we should not ignore that the gradual 
expansion of the sphere of social activities is tantamount to a complete 
liquidation of the sphere of private activities. The sphere of private 
activities, even when in a changed form, will remain side by side and 
in association with the social activities, or at least preserve some of its 
features which require on a special analyses. (It is not necessary to 
point out that this sphere of private activities has been thrusted 
out of production in its entirety.) Hence the fact that the significance 
of social activities will be greater than before and that under the condit- 
ions of the all-people state the characteristic features of the manage- 
ment of society through the social mechanism will gradually come 
into prominence, does by no means amount to the exclusive nature 
of social activities. This circumstance will obviously have to be con- 
sidered when it comes to define the set of norms to be laid down in 
the constitution. 

In addition to what has been set forth above the discrimination 
of state, social and private activities may be one of particular signi- 
ficance, because in the present stage of evolution the need may inva- 
riably be present in given instances for a legislative regulation in 
spheres which hitherto have been left outside the pale of the law. 
Such a need may arise owing to the increased significance of the social 
elements and some of the elements of the social mechanism, and their 
gradual initiation into governmental functions. So e.g. until certain 
organizational forms of society, either independently, or attached to 
the machinery of the administrative councils, have taken part in the 
discharge of certain governmental functions in a consultative capacity, 
non-obligatory form, so to say in dependence on the state of develop- 
ment of the methods of operating of the governmental agencies, 
a legislative regulation of their procedure, and if possible of the 
structure of all their elements could be dispensed with. However, 
when these organizational forms take charge of functions hitherto 
performed by governmental agencies in a way that in the course of 
their procedure they even can mete out authoritative sanctions, not 
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only some of the elements of their method of procedure, but their 
organizational elements obliged to take such procedure, will have to 
be defined by the law. Obviously even in this case a legislative regula- 
tion will have to remain within the limits of the performance of 
the given function, and cannot be instrumental in the excessive expan- 
sion of the sphere of legislative regulation. Also the line of this sphere 
can hardly be drawn without the recognition of the spheres of social, 
state and private activities. 


f) The perspective of socialist constitutions in the evolution 
and building up of a communist society 


The study of the problem, to what extent the socialist constitutions 
cover the scope of social relationships extending to beyond public- 
legal institutions in the classical acceptation of the term, will of 
necessity lead us to outlining the prospects of these constitutions, 
i.e. it raises the question of the fate of the socialist constitutions. Is 
their existence justified until the withering away of the state, or will 
they vanish in the early stage of the building up of communism? 
Or on the contrary, even under the conditions of communism in 
being there will be an instrument which similarly to the constitutions 
of today consolidates the fundamental rules of conduct. This assump- 
tion is the more justified because in general the future elements of 
the self-government of a communist society will spring up from the 
actually existing institutions of society. For this reason it is not far 
from truth when the possibility is admitted of outlining the prospects 
of the evolution of the socialist constitutions similarly to delineating 
the path of the evolution of socialist statehood. That is, the socialist 
constitutions, after they have absorbed an ever growing number of 
the rules of conduct of the society, have gradually come to express 
all significant elements of the social organization, have included the 
organizational elements of the most prominent social institutions, 
and together with the social sanctions attached to them the most 
important rules of social attitudes, by degrees are converted into 
a system of social rules of the highest order of the state-less society 
and the self-administration of the communist society. Undoubtedly 
this statement sounds to a certain degree simplified. It is too closely 


102 


attached to the actual problems of the evolution of socialist state- 
hood. For this reason this discussion has been intended to be an 
attempt to offer an idea of the outlook and in the following sections 
of this work this attempt will be bolstered up in many respects. 
The topical nature of the issue may be indicated by the inclusion in 
the Mongolian Constitution’s statutory provisions of the perspectives 
of the Constitution; in its Section 94 it is explicitly laid down that 
the Constitution would gradually wither away in the path leading 
towards Communism. 

The charge may perhaps be brought against the present author 
that by extending the constitution beyond the governmental mecha- 
nism proper and by incorporating in it so to say the structure of the 
social system, he has in fact returned to the Aristotelian notion of 
a constitution, i.e. to an earlier, more primitive notion. To be per- 
fectly candid not even this return to an earlier notion would be unjust 
to the socialist constitutions. In fact on the spiral of the rising dialec- 
tical path of historic evolution even the socialist constitutions have 
no reason to be ashamed of an ancestor or an analogy of the type of 
the Greek constitutions of Antiquity. However attractive this com- 
parison may sound, it must be rejected. Still we do not reject it because 
our notion of a constitution is in disagreement with that of Aristotle, 
but simply because Aristotle had no notion of a constitution at all. 
Here we cannot be misled by translations of the works of Aristotle 
which translate the term ‘‘politeia’’ with the word constitution.2!' 


111 Aristotle on analysing the “constitution” of several Greek states in his 
Politeia in each case subjects the social organization of the state on the whole, 
and in given instances even the distribution of the members of the society by 
their financial position and profession to a scrutiny. However, for the term 
‘“‘constitution”’ as appearing in the translation there stands “‘politeia’’ in the 
original almost throughout, i.e. a term which the translators of Aristotle’s 
works try to render with a large variety of notions. When e.g. the 1954 Hungarian 
edition of Athenaion politeia is examined, then in II. 2 “‘politeia’’ is rendered 
by state organism, in II. 3 by state organization, in III. 1 by political system, 
in IV. 1 by political system, in VII. 1 where politeia stands in conjunction with 
nomos, by constitution and statutes, in VII. 8 by state, in VIII. 8 by state, in 
IX. 1 by both state and constitution, in IX. 2 by “the whole constitution’”’, in 
XI. 1 by constitution, in XIJI. 3 by constitution, in XV. 2 by sovereign power, 
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7. INTERNATIONAL SIGNIFICANCE OF THE SOCIA LIST 
CONSTITUTIONS IN THE DEVELOPMENT AND PRESE RVATION 
OF THE IDEA OF A CONSTITUTION 


The presentation of the social significance of the socialist consti- 
tutions would be but incomplete should we be silent about the inter- 
national role of these constitutions in the preservation and the evolu- 
tion of the idea of a constitution. 


in XXIV. 2 by state organization, in XXV. 1 by both state and law, in XXV. 2 
by political system. This list may even be extended, a circumstance which tends 
to show that Aristotle himself used the term in a wide and general sense which 
partly or wholly might as well include a number of modern concepts associated 
with state and law, so beyond those already quoted, the form of government, 
the constitutional form, statute, etc. This rather vague notion may be defined 
in a way that Aristotle called ‘‘politeia’”’? any community where the exercise of 
the public power called to perform acts bearing on the life of the society as a 
whole is defined by laws known to all members of that society, as opposed to 
communities under a despotic rule. In the places quoted above the term 
politela appears with this content. However, Aristotle uses this term also to 
denote a social establishment disposing of a public power of a definite form, 
and so a definite form of the Greek polis. So in Book IV. 2 of Politike by the 
side of basileia and aristocracy he quotes the politeia as a third form of govern- 
ment. Book IV. 8 gives a positive form of this notion in so far as it is a system 
which occupies a middle course between an oligarchy and democracy, with a 
leaning to the latter. At several places Aristotle understands by the term the 
order of the organs charged with exercising the sovereign power and of the 
way of filling the executive posts (so e.g. Book III. 6 and Book IV. 3). At the 
place quoted so far the notion denotes social reality itself, i.e. in modern usage 
the term appears as a sociological or political notion. This is confirmed also by 
passages of Politike, where the term politeia is in the first place confronted by 
certain rules of conduct, as a category wider than these, so to say filling the 
totality of the social organization. For example, on discussing the measures of 
Drakon and Pittakos Aristotle writes that these statesmen introduced particular 
statutes, but did not change the politeia. (Politike, Book IJ. 12.) Still the term 
politeia appears also by the side of a notion applying to all statues, so to say 
as a synonym of the notion denoting the the real social organization as a whole 
(Book II. 8). In the references the following editions have been quoted: Aristotle ; 
Athenaian politea (Hungarian translation), Budapest, 1954. Bilingual edition; 
Aristotle: Politika (Hungarian translation by Miklés Szabé), Budapest, 1923. 
Aristotle: Politika (Hungarian translation), Pest, 1869. Aristotelis De Re 
Publica... ex recensione Immanuelis Bekkeri, Berlin, 1831. 
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The socialist constitutions have contributed appreciably to that 
even today the idea of a constitution can be investigated as an active 
force of society. The bourgeois idea of a constitution suffers of a crisis 
so to say from the first day of its birth, or still better, from the first 
day of its having been turned into reality. This crisis has its origin 
in the inherent contradiction of the capitalist system of production, 
which is attendant on the bourgeois constitutions from the first day 
of their existence. As a matter of fact a consistent enforcement of the 
democratic principles and institutions incorporated in them favoured 
the exploited classes constituting the overwhelming majority of society 
in their struggle. This inherent contradiction and the crisis springing 
up from it became in a hitherto unprecedented manner intense during 
the period of imperialism. Already on the eve of imperialism Engels 
pointed out that the maintenance and extension of the constitutional 
rights would sooner or later of necessity, in the presence of certain 
historical conditions, throw open the path to an overthrow of the 
power of the bourgeoisie. At the same time he drew a sharp dividing 
line between the two categories of the constitutional state. In the one 
category the institution of a popular representation concentrates all 
power in its own hand. In the opinion of Engels at the end of the 
19th century, states of this type were England, France and the United 
States. The other category of constitutional states where not the 
popular representation, but the monarch and the government were 
omnipotent was embodied by the governmental system of the German 
Reich and Prussia. As for the first category, in the event of an exten- 
sion of the authority of the popular representations Engels believed 
in a relatively peaceful transition to the power of the working classes.*?? 
However evolution has not chosen this path. For the period of impe- 
rialism the bourgeoisie devised the safeguards, not only by creating 
a powerful state machinery, police, civil service, army, by thrusting 
the representative organs to the background, but also by developing 
differentiated legal means, with the help of which the effects of the 
concessions made in the sphere of democratic rights and franchise 


2 Engels: Az erfurti programtervezet biralata (Critique of the Erfurt 
Draft Programme), Budapest, 1954, p. 20 (in Hungarian). 
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could be counter-balanced, i.e. the effects of concessions which when 
the full authority of the representative organs could be guaranteed, 
under a truly democratic republican form of government as conceived 
by Engels, would in fact have led to the establishment of the power 
of the working classes through the agency of parliamentarian govern- 
ments. Already as early as in the years preceding the First World War 
the decay of the idea of a constitution set in. In France there was so 
to say no constitution at all. The Constitution of 1875 was the totality 
of several skeleton laws, which offered ample opportunity for setting 
aside even the most essential constitutional safeguards. During the 
years before the outbreak of the war everywhere systems of emergency 
laws were emerging which allowed the setting aside of the constitu- 
tional rights under “‘legal’’ forms. In Germany the constitution was 
gradually annihilated during the war. Yet during the war almost in 
every country the process of a wholesale liquidation of the constitu- 
tions set in. 

In the course of the First World War in the first place the adoption 
of the Soviet constitution indicated that the revolutionary struggle 
of the working class did not lead to the decline the positive traditions 
of the idea of a constitution, moreover, carried them into effect. 
It was more than symbolic that the Fifth Congress approving the first 
Soviet constitution and the National Assembly of the Hungarian 
Councils the socialist constitution to be approved was ranked with 
the French Declaration and the Communist Manifesto. It is not 
intended to say that it was the example of the first Soviet constitution 
that started the wave of the enactment of constitutions after the First 
World War, stillthesame powerful social movement, which establish- 
ed the power of the working class in former Tsarist Russia, urged 
the approval of theseconstitutions on an international scale in first 
order with reference to the Soviet constitution born in the wake of 
the Great October Socialist Revolution, and in this way was instru- 
mental in shaping the “‘social” character of these constitutions. The 
first Soviet constitution was the model which started the evolution 
of a new type of constitutions and enabled us todiscuss the signific- 
ance of the idea of a constitution among the driving forces of human 
progress by spanning bourgeois and socialist evolution, even when 
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we emphatically underline the essential differences between the two 
types of constitutions. 

The first constitution of accomplished socialism is the constitution 
of the Soviet Union of 1936. This constitution was born between the 
two world wars, in a period of a widespread crisis of the constitu- 
tional idea. By adopting this constitution, the Soviet Union sided 
with the democratic traditions of the idea of a constitution in an age 
when in the countries of Europe not only the period of a liquidation 
of concrete constitutions reflecting the achievements of the democratic 
movements following in the wake of the First World War was drawing 
to its close, but discredit was thrown even on the idea of a constitution. 
As a matter of fact all European countries in succession introduced 
amendments to their constitutions which in fact amounted to the 
gradual liquidation of the constitutional form of government. The 
1936 Constitution of the Soviet Union formulated a programme of 
action for the struggle for democratic rights at a time when throughout 
the world the faith in democratic institutions began to waver. This 
must be stated even when the limitations of the constitution of 1936 
are known. However, at the assessment of the value of these limitations 
it should not be ignored that the constitution was born in a period 
when the idea of a constitution advanced no claims at all against the 
makers of the constitution. Nor should it be ignored that in the eyes 
of the international working class and the forces of progress the 
Soviet constitution of 1936 was the fundamental law of the only power 
which both could and actually did effectivelly resist the ‘squalid waves 
Fascism flooding Europe”’. 

The socialist constitutions adopted after the Second World War, 
i.e. the constitutions of the people’s democracies were the first in the 
history of the constitutions which served as an evidence for the return 
to the great principles of the idea of a constitution as the outcome of 
the victory over Fascism. 

At present, looking back to the evolution of the socialist con- 
stitutions of nearly half a century it may rightly be said that there 
are constitutional traditions of socialism even when the decades of 
the cult of personality made inrcads in the international appreciation 
of socialist constitutionalism. In the possession of these traditions 
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the statement may be ventured that for the revolutionary labour 
movement it is by no means a point of tactics when it raises the 
banner of great social ideas of enormous significance, the democratic 
freedoms and the safeguard of national independence, all coalesced 
with the idea of a constitution. These traditions will in the following 
work of drafting constitutions oblige their depositaries to take the 
steps also on the road of the socialist evolution of constitutionalism 
which on the path approaching communism are required by the 
universal expansion of socialist democratism. 
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PART TWO 


CLASSIFICATION OF SOCIALIST 
CONSTITUTIONS 


1. ENDEAVOURS TO CLASSIFY CONSTITUTIONS 


Endeavours to classify the constitutions are almost coeval with the 
constitutions themselves. And since any problem touching upon 
constitutions is likewise a first-rate political problem, a solution of it, 
apparently of a theoretical significance only, will be defined by the 
class interests attaching to the one or the other type of a constitu- 
tion. The initial attempts at a classification already served class 
ends which could be discerned with fair accuracy. 

Already in the opening years of the 19th century the differentiation 
between the cunstitutions of estates and representative constitutions 
were taking definite shapes, obviously with the intention to qualify 
as constitutions acts of the legislature stating the principles of the 
governmental establishment that merely couched in writing the insti- 
tutions of the feudal monarchy. It was highly characteristic of the 
age that e.g. in Hungary it was the category of the “constitution 
of estates’? through which the feudal establishment as a reaction 
to the tendencies considered anti-national of Emperor Joseph II, 
clad in the tricoloured cloak of “thousand-year-old constitution”’ 
salvaged itself for almost a century and a half to come.' 

Similar tendencies were served by the discrimination between so- 
called constitutions imposed on the nation under compulsion and other 
non-imposed constitutions. By this discrimination the constitutional 


1 Mainly following German authors, in particular Sonnenfels, the differentia- 
tion bet weenthe costitutions of estates and representative constitutions 
appeared in Hungarian literature at an early date. Agost Karvassy adopted this 
differentiation already in 1843. Cf. Karvassy, A.: Politika, Gyér, 1843, p. 27. 
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charter of the French restoration should be raised to a level par 
with that of the instruments of the revolutionary idea of a constitu- 
tion. In the following period the category of imposed constitutions 
often became a tool in the hands of absolute monarchs to disarm 
mass movements for constitutional rights granted by constitutional 
charters, which ensured a primary role for the sovereign and allowed 
him a firm grip on power. Constitutions of this type were the Prussian 
of 1850, the Austrian of 1860, the Russian constitution resulting 
from Tsarist endeavours during the revolution of 1905, etc. Even 
in the 20th century instances may be found when the introduction 
of an imposed constitution camouflaged the liquidation of an earlier 
parliamentary constitution or a constitutional form of government. 
In these and similar cases the category of imposed constitutions 
may be discerned in general as a tool of Fascist tendencies. (A cha- 
racteristic example is that of the Rumanian constitution of 
1938.) 

Almost coeval with these discriminations, and subservient to 
similar ends, though logically relying on other principles, was the 
distinction between constitutions in the broader sense, and such in 
the narrower sense. On the understanding of the notion of a con- 
stitution in the broader sense of the term any state may qualify as a 
“constitutional” state, irrespective of whether it is a slave-holder, 
feudal-absolutistic, or Fascist society. As a matter of fact the recogni- 
tion of this category of a constitution amounts to the acceptance of 
any actually existing state organization as a constitution. 

The juxtaposition of written constitutions (constitutional charters) 
and unwritten constitutions dates back to a period and it helped to 
preserve the remnants of the feudal establishment, at a time when 
the fiction of a feudal constitution proved inadequate for this task, 
the bourgeoisie, though at the price of compromises, became the 
holder of power, and the same bourgeoisie in its struggle with the 
working class thought it was its interest to enter into an alliance 
with the former feudal landowner classes and to keep up certain 
feudal elements of the governmental organization. It was not by 
mere chance that the category of an unwritten constitution was com- 
ing into the foreground only in the closing years of the 19th cen- 
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tury.” Several authors identified the institution of the so-called unwrit- 
ten constitution with what was termed a constitution in a broader 
sense, i.e. in a sense substituting the governmental establishment for 
the constitution. It should be known that although there is a close 
relationship between the two categories, still this relationship is by 
no means of a degree which would justify this identification. As a 
matter of fact an unwritten constitution is in reality a constitution, 
as opposed to a constitution in the broader sense of the term, which 
can be qualified merely as a deceptive ideological means destined 
to preserve the semblance of a constitution. We must stand up also 
against the idea which in the category of unwritten constitutions in 
the first place emphasizes the elements of customary law in the 
constitution. As far as the unwritten constitutions are concerned 
and make it distinct from the constitutions of the wider sense of the 
term, originates not from the customary but from the written ele- 
ments of the constitutions. There could be no talk of an unwritten 
English constitution when the great Bills are ignored, or of a Hun- 
garian constitution during the period following upon the Compromise 
of 1867, which does not include the acts of 1848. Hence the unwritten 
element of the constitution is in the first place determined by the 
formal indefinability of the sphere of legal rules coming within the 
scope of the constitution rather than by the coming into prominence 
of tenets of customary law. 


* Arguing with Tocqueville, Lord Bryce taking a stand against opinions as 
if England had no constitution was the first to point out that there were at least 
two distinct opinions on the constitution, and not a single one. The one opinion 
assumed a promulgated instrument, such as a constitutional charter. According 
to the other opinion a constitution might as well be something shaped by prac- 
tice, customs, or conventions, even without a promulgated instrument. (Cf. 
Dyordyevitch, Y,: Ustavno Pravo, Belgrade, 1958, p. 17.) It is outside the scope 
of this book to analyse the problems as regards written and unwritten constitu- 
tions. However, it should be remembered that the Marxist political law has in 
many respects revealed the historical and class roots of the growth of unwritten 
constitutions. In general the birth and growth of unwritten constitutions is 
characteristic of the path of compromise bourgeois revolutions were wont to 
enter. (See for more details: Beér—-Kovdcs—Szamel: Magyar allamjog [Hungarian 
Political Law], Budapest, 1960, p. 44.) 
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When now constitutions are classified as rigid and elastic, the 
problem of formal and substantive rigidity and elasticity will have 
to be discussed before all. In the formal sense the rigidity of a con- 
stitution is defined by the provisions laying down the procedure of 
amendment, which as for their nature differ from those applying to 
the laws. The problems implied in the formal rigidity or elasticity 
will be discussed in detail in connexion with the safeguards of a con- 
stitution. As for the content elements the rigidity of a constitution 
is a function of the factual character and exhaustiveness of its rules. 
This aspect partly includes the differentiation between constitutions 
technically elaborated and not elaborated, i.e. a categorization of 
constitutions according as they bring under regulation procedural 
problems significant from the point of view of the exercise of the 
sovereign power, in a sufficiently detailed form. In general, questions 
related to the formation of the administration, the election of the 
president of the republic, the vote of confidence for the government, 
etc. are those which during the latter decades have been brought 
under particularly detailed constitutional regulation in a number of 
bourgeois states. This may be explained as an indication of the 
particularly keen parliamentary struggle not only between the work- 
ing class parties and the bourgeois parties but also between certain 
groups of the ruling classes. Among the constitutions noted for their 
abundance of technicalities often the Weimar constitution of 1919 
is evoked. Still the French constitution of 1946, the Italian con- 
Stitution of 1947, and even the Indian constitution, may safely be 
quoted together with the first German republican constitution. 

Political writing and popularizing literature often draw a line 
between so-called modern and classical constitutions. In general the 
termination of the First World War is considered as a dividing line 
between these two categories, and although the differentiation appears 
to be one of a chronological nature only, still certain conclusions 
defining the content of the constitution are attached to it. So e.g. 
it is characteristic of modern bourgeois constitutions that detailed 
provisions applying to the social order as a whole, or such laying 
down definite social rights, etc. have been incorporated in them. 
For that matter, this differentiation, though restricted to bourgeois 
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constitutions only, sporadically occur also in socialist literature on 
constitutional law.? On the other hand, an expansion of the notion 
of modern constitutions in a sense that, by turning this category 
into a specific generic term, it is made to embrace all modern written 
and unwritten constitutions from the English revolution onwards as 
contrasted with the so-called mediaeval and ancient constitution, 
it does not seem to be acceptable. This method even though unin- 
tendedly serves the same purpose as the previously discussed dif- 
ferentiation between the notion of a constitution in the so-called 
broader or respectively narrower sense. This may perhaps explain 
why in bourgeois literature on constitutional law or political sciences 
all constitutions are stamped by the generic term as “modern con- 
stitutions”. It is in this sense that e.g. Bodo Dennewitz, and even 
C. F. Strong, speak of the category of ‘modern constitutions”’.‘ 

For that matter several attempts were made in the classification 
of the constitutions after the Second World War. Bodo Dennewitz’s 
corpus of constitutions already mentioned by envisaging a classifica- 
tion of the written constitutions serving the ends of documentation 
rather than satisfying the needs of theorists, distinguishes five prin- 
cipal types of constitutions, viz. (1) die liberalrechtstaatliche Ver- 
fassung (Dennewitz uses this type as a generic term and applies it 
essentially to all constitutions which have not been included within 
the one or the other of the remaining four categories. This method 
inevitably leads to vulgarization on the one, and to a sham classifica- 
tion on the other part. In point of fact, over ninety per cent of the 
bourgeois constitutions come within this category); (2) die land- 
standische Verfassung (constitutions of the national estates, such a 
feudal constitution which does not contain the elements of a liberal 
state); (3) die staatsbiirgerlich-standische Verfassung (such a feudal 
constitution in which the feudal element appears together with civil 


3Cf. Stépdn, Y.: Ustavni zaruky ochrany zdravi lidu (The Constitutional 
Safeguards of Public Health), Pravnik, 1960, No. 7, pp. 640 et seq. 

‘ Dennewitz, B.: Die Verfassungen der modernen Staaten (The Constitutions 
of Modern States), Hamburg, 1947; Strong, C. F.: Modern Political Consti- 
tutions, London, 1950. 
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rights);> (4) die berufstandische Verfassung (constitution of the 
professional classes or estates, an example is the Austrian constitu- 
tion of 1934); (5) finally, as a fifth type, appears the governmental 
institutional, organizational and fundamental law. (““Typus des 
staatlich-institutionellen Organisations- und Grundgesetzes’’). This 
category comprises the constitutions which include organizational 
elements only. In his opinion a constitution of this type is the con- 
stitution of the German Reich of 1871. 

Even a cursory glance at this classification will admit the state- 
ment that Dennewitz does by no means classify the constitutions 
by any uniform distinctive mark (differentia specifica). In addition, 
he ignores rather essential differences. Even he adverts to the many 
possible “mixed” types of constitutions. In the classification he 
proposes, he omits e.g. any mention of social constitutions. Still in 
his comments on the five fundamental types he already refers to 
constitutions of this type as such as include not only certain social, 
but in his opinion downright “socialist’’ principles. He evokes the 
French constitution of 1946 as an example. 

Incidentally, the classification of the constitution is in bourgeois 
literature the subject-matter of the discipline of political law, or 
rather of a special branch of this subject, viz. constitutional law. 
On the other hand only a small number of works discuss this pro- 
blem separated from the other branches, although often bulky 
volumes have been published with the designation of constitutional 
law. This follows from the tendencies purposing the expansion of the 
notion of a constitution. So e.g. the doctrine of constitutional law 
of Professor Concha in fact includes the general part of the entire 
theory of state, i.e. of the discipline of political law. (He sets out 
exactly from the notion of a constitution in the broader sense which 
embraces the whole mechanism of the exercise of the sovereign 
power.) 

Strong in his work on constitutional policy of a summarizing 
character, Modern Political Constitutions, follows a rather distinct 


5 Political writings in the first half of the 19th century range both types of con- 
stitutions as constitutions of estates. Cf. Karvassy, A.: Politika, Gyor, 1843, p. 27. 
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method. He aspires not merely to develop an autotelic classification 
of the constitutions. The types of constitutions he lays down at the 
same time provide the system of his work, and attached to these 
types the author then advances his opinions on constitutional policy. 
Strong consciously takes the view that there is not a single distinctive 
feature on the ground of which constitutions could be classified. 
Consequently he prefers to rely on pairs of antitheses. It cannot 
be denied that Strong’s notion of a constitution is not sufficiently 
definite. It is impossible to make sure in each case whether he in 
fact classifies constitutions, or rather on the ground of some sort 
of a general idea of a constitution, from an aspect of their legal 
characteristics, the various types of a governmental or political 
establishment. This seems to be indicated by his failure to define 
the notion of a constitution historically. For him a constitution is 
as old as Greek antiquity, and as new as the 20th century. By the 
term modern constitutions he understands the constitutions of modern 
times, i.e. in fact all constitutions. Setting out from several bases 
of classification, Strong distinguishes the following types of con- 
stitutions: (1) by the character of the structure of the state there are 
federal or unitarian constitutions; (2) by the character of the legislat- 
ive organs constitutions may be classified according to the differ- 
ences (a) in the electoral system, (b) in the constitutive and legislative 
powers, (c) in the character of the second chamber of the legislature; 
(3) by the legal position of the executive power parliamentary and 
non-parliamentary constitutions may be distinguished; (4) on the 
ground of the legal character of the constitutions themselves (a) writ- 
ten and unwritten constitutions may be spoken of although he adds 
that in view of the written legal elements of so-called unwritten 
constitutions this distinction is to a certain degree spurious, and 
(b) rigid and elastic constitutions; (5) the author deals separately 
with constitutions under the rule of law, or with such as recognize 
the specific nature of administrative law.® 


* Cf. Strong, C. F.: Modern Political Constitutions, London, 1950, pp. 53 
et seq. 
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Of frequent occurrence in the literature are classifications which 
distinguish the specific types of constitutions on the ground of the 
Aristotelian division of the forms of the government organization— 
partly related to this classification is the division on the ground of 
the forms of government, i.e. monarchical, or republican constitu- 
tions. These to say the least today obsolete forms of classification 
are associated with the notion which identified the constitution if 
not with the governmental establishment as a whole still at least 
with the organization of the exercise of the sovereign power. As a 
most generalized method of classification a differentiation based on 
the political system finding expression in the various constitutions 
and on some of the elements of the form of government may be 
admitted between the democratic constitutions and the Fascist con- 
stitutional charters. A mention should be made in this context of the 
forms of a classification which among the constitutions of the 19th 
century gave prominence to the various Bonapartist constitutional 
charters and in general to the constitutions which were intended to 
legalize the absolute power of a dictator by the semblance of a con- 
stitution. 

In socialist literature often a division is encountered which adapt 
the differentiation of the constitutions to historic periods. Related 
to this division are the classifications which distinguish between the 
constitutions of the age of classical capitalism and the period of 
imperialism, and within these classifications make special mention 
of the constitutions or categories of constitutions of the periods 
before the First World War, between the two world wars, and after 
the Second World War, as such types of constitutions from which 
characteristic aspects of similar constitutional development may be 
inferred. In its appraisal of the constitutional development following 
upon the Second World War socialist literature often treats the 
constitutions of former colonial countries as a special category of 
bourgeois constitutions. 

In general socialist literature too recognizes the group of bourgeois 
constitutions born in the wake of the First World War which as 
social constitutions may be distinguished from the Fascist con- 
stitutional charters voicing social catchwords in the form of demagcgic 
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phrases, or the so-called classical bourgeois constitutions of before, 
which refer only to the elements of the exercise of the sovereign 
power. As has already been mentioned in the series of these social 
constitutions in Marxist—Leninist literature on political law specially 
the constitutions are pointed out in the creation of which the working 
classes under the leadership of their revolutionary parties had a 
direct role. I. D. Levin terms these as “transitional’’ (perekhodnyi).’ 
Mention is made in this context of the fictitious and non-fictitious 
constitutions which have been discussed earlier in this work. 


2. LIMITATIONS OF A CLASSIFICATION BASED 
ON FORMAL ELEMENTS OF THE DEFINITION OF THE TYPES 
OF SOCIALIST CONSTITUTIONS 


A survey of the various attempts at a classification of the bourgeois 
constitutions could be continued interminably, although from what 
has been made clear of the subject so far the statement may be made 
that most of these classifications will fail when it comes to discribing 
or characterizing the socialist constitutions. So e.g. it is before all 
obvious that the terms of feudal or representative, classical or modern, 
monarchical or republican, written or unwritten are altogether 
inapplicable to socialist constitutions. This of course is not tanta- 
mount to saying that in the course of the classifications so far reviewed 
no elements have come up which might assist the student in the 
investigation of some of the formal characteristics of the socialist 
constitutions however, whithout acknowledging any common under- 
lying principle for a classification of the bourgeois and socialist 
constitutions. So e.g. the differentiation between federal and unitarian 
constitutions will hold its own also in the field of the socialist con- 


7 (Levin, I. D.) esun, H. J].: Cospemenuas 6ypxya3Han Hayka rocyapcTBeH- 
Horo npapa (The Contemporary Doctrine in Bourgeois Teachings on 
Constitutional Law), Moscow, 1960, p. 98. Under this heading the author 
enumerates the Spanish republican constitutions of 1931, the Weimar consti- 
tution of 1919, the French and Italian constitutions of 1946, and as their historic 
predecessor, the Jacobine constitution of 1793. 
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stitutions. In point of fact the constitutions of the Soviet Union 
of 1924 and 1936 are federal constitutions and so is the cons- 
titution of the Yugoslav People’s Republic of 1946; further there 
are federal constitutions within some of the union states of the 
Soviet Union, e.g. the constitutions of the Russian Soviet Fe- 
derated Socialist Republic. To rank this type of constitutions 
within the world of socialist constitutions may have a significance 
in so far as it assists a considered analysis of the extent to which 
the constitution of the Russian Soviet Federated Socialist Republic 
of 1918, or that of the Hungarian Republic of Councils of 1919 
may qualify as federal constitutions. The same question may be 
asked as regards the constitutions of some of the union repub- 
lics, within the territory of which there are autonomous political 
organizations, and yet the union state itself is not regarded as a 
federal republic. As a matter of fact, only some of the traits of a 
federal character may be discovered in the socialist constitutions of 
these union states. 

At a first approach the distinction between rigid and elastic con- 
stitutions may appear somewhat artificial in the world of socialist 
constitutions. In fact, all socialist constitutions, as instruments laid 
down in writing, may formally be considered rigid constitutions 
inasmuch as their amendment, as compared to other acts of legisla- 
tion, in each case comes under a specific procedure. However, a 
closer scrutiny will show that as regards rigidity certain degrees 
may be distinguished. So the constitutions preceding the Soviet 
constitution of 1936 reserved changes in the fundamental institutions 
for the agencies of highest order vested with constituent powers. 
As regards matters of detail, on the condition of subsequent approval, 
agencies acting for the former and vested with legislative powers 
could introduce amendments. 

In the development of the socialist constitutions there are examples 
for so-called organizational constitutions of government institutions. 
This group of constitutions includes the constitution of the Soviet 
Union of 1924. However, some of the so-called provisional con- 
stitutions may also be enumerated under this heading, so the constitu- 
tion of the Hungarian Republic of Councils of the 2nd April 1919, 
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the constitution of the Bielorussian Soviet Socialist Republic of 
February, 1919. 

These examples are conclusive enough to demonstrate that the 
considerations which were valid for the classification of bourgeois 
constitutions in the course of their evolution will fail when it comes 
to defining the fundamental traits of the socialist constitutions. 
In addition, these considerations are to a certain extent indifferent, 
i.e. on the ground of secondary, mainly formal characteristics they 
allow of an alignment of the constitutions attaching to specific types 
of state structure. And for that matter at the classification of con- 
stitutions socialist jurisprudence keeps in mind the Marxist category 
of the type of political organizations or states in all circumstances, 
and may embark on a classification of the constitutions only within 
the category of the type of state. This also means that for socialist 
jurisprudence a sharp line separates the two principal types of a 
constitution, i.e. the socialist and the bourgeois constitutions, and 
does so in conformity with the underlying class structures. 


3. THE TYPES OF SOCIALIST CONSTITUTIONS: 
THE SOVIET SOCIALIST AND THE POPULAR 
DEMOCRATIC CONSTITUTIONS; GROUPS WITHIN 
THESE TYPES 


Within the province of the principal socialist type of constitutions 
for a long time there was no need for a definition of the specific 
types. Still the past of socialist constitutional evolution of nearly 
half a century and the relatively large number of socialist constitu- 
tions introduced at various stages of evolution, require a formulation 
of the underlying principles of a classification of socialist constitu- 
tions. A properly laid foundation for the classification will not only 
help the student in his historical analysis of the growth of constitu- 
tions in a more thorough appraisal of the provisions of the various 
socialist constitutions, but serve also as a guidance for the formula- 
tion of socialist constitutions of the future, as regards both the formal 
elements, and the more precise delimitation of the spheres of regula- 
tion. In given cases these principles will, through an exchange of 
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experiences prevent certain institutions from being copied in a 
manner detached from their social-historical background. This con- 
dition requires the formulation of a basis of classification which is 
suitable for demonstrating the agreement of the socialist constitu- 
tions as far as their essential traits are concerned, and for reflecting 
the differences which exist among them, and which may provide the 
means for further grouping. This method of classification will neces- 
sarily enhance the prominence cf the historical and sociological 
elements much to the prejudice of the legal aspects. Still this does not 
mean as if in general the legal characteristics of the particular socialist 
constitutions were negligible. However, it is believed that these 
peculiarities as formal elements may come into consideration only 
subjected to this primordial method of classification. 

On the ground of what has been set forth before two principal 
types of socialist constitutions may be distinguished, viz. (1) the 
Soviet socialist constitutions, and (2) the constitutions of the popular 
democracies. The distinctive features of these two fundamental types 
are the hitherto known two forms of existence of the socialist states, 
the common essential traits and the specific characteristics of the 
Soviet socialist state and the people’s democracies. 

Socialist literature on political law and the theory of law equally 
emphasize the common features which manifest themselves in the 
constitutions in general and by which the Soviet and the popular 
democratic states come within a common group of constitutions. 
These are the leading role of the party, the worker-peasant alliance, 
and the alliance of the workers and the peasants with the other 
strata of the working masses; the representation of the mass organiz- 
ational forms of the governmental agencies; the constitutional 
establishment of these agencies as the bases of the government 
organization as a whole; the unity of the deciding and executive 
agencies; the subordination of the elected representative agencies to 
the electorate, through the right of recalling the elected representa- 
tive, the obligation of rendering account, the institution of giving in- 
structions to the deputies, in general the direct participation of the 
electorate in the discharge of government functions; in addition it is 
a common trait of both the Soviet and the popular democratic 
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states that their organization expresses the unity of the workers 
of various nationalities in the given socialist state. 

As regards the definition of the distinctive features of the par- 
ticular types, attempts have been directed from many sides at defining 
the common features of the people’s democracies. Still in this sphere 
by far fewer particular traits may be discovered whose existence 
could be ascertained in respect of all popular democracies. Such a 
common feature discernible in respect of all popular democracies is 
the relatively peaceful course of their historical growth, and the fact 
that in the people’s democracies the dictatorship of the proletariat 
was grounded upon a wider, more extensive class basis.® (This 
manifests itself in the articles of the constitutions of the popular 
democracies defining the class content of the state; we shall revert 
to the analysis of this feature later when the problems of the social 
order will be discussed.) Similarly the existence of the popular front 
movement, an organizational form independent of the governmental 
organization, territorially embracing the whole of the population, 
is in general a common feature of the people’s democracies, and has 
received a recognition also in the constitutions. However, most of 
the common features are not characteristic of the popular demo- 
cracies to an identical extent. So e.g. the existence of political parties 
is not universal in the people’s democracies, although for a long 
time this was a discriminating mark. In the sphere of the govern- 
mental organization and franchise certain elements brought under 
legal regulation show different characteristics in the various people’s 
democracies. Such are e.g. the existence of a general ticket or pro- 
portional representation in certain popular democracies, the one- 
man head of the state, the particular powers of the agency exercising 


* Cf.(Farberov, N. P.) ®ap6epos, H.T1.: O wexotroperm o6mmx yeptax H 
ocoGeHHOCTsX cOBeTCKOH pecny6mHKH H HapomHod (HapoqHO-nemMoKpaTH4ecKod) 
pecny6HKH Kak rocyfapcTBeHHEIX @OPM ANKTaTypbI Mponetapnara. Bonpocni 
rocyWapcTBa H Opasa crpaH HapogHoH gemoxparum (On Several Common 
Features and Specific Aspects of the Soviet Republic and the Form of State 
in People’s Democratic States in the System of the Dictatorship of the Pro- 
letariat. The Problems of State and Law in People’s Democratic States), Mos- 
cow, 1960, p. 9. 
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the sovereign power, the peculiarities in the subordination of the 
local government agencies, the various groups of members, com- 
mittees, etc. within the highest representative organ. As regards the 
methods of operation there are several details which are character- 
istic only of one or the other of the people’s democracies.’ The list 
of both the common and the specific features could be continued. 
However, from what has been enumerated so far of both the com- 
mon and specific features it is evident that the common features 
characteristic of all socialist countries are preponderant in com- 
parison to the specifically popular democratic traits generally cha- 
racteristic of all people’s democracies. It can also be stated that the 
number of the latter is decreasing. This general trend may be de- 
monstrated also if in certain scopes socialist development in the 
popular democracies enables the evolution of national peculiarities 
within forms more differentiated than the earlier. Anyhow when it 
comes to defining the characteristics of growth with exactitude in 
this sphere too the thesis voiced in the Twenty Second Congress 
will have to be remembered, viz. that a possibility is open for the 
transition of the socialist states of today to Communism more or 
less simultaneously, within a single historical period.!° 

With the knowledge of these circumstances the question may be 
asked with reason whether it is correct to build up the classification 
of the socialist constitutions on these two fundamental types? Is the 
vindication of a differentiation applying to the popular democratic 
form justified at all after the people’s democracies have laid down 
the foundations of Socialism? The experiences of recent constitutional 
evolution dispel these doubts. As a matter of fact both the new 
Mongolian and the new Czechoslovak constitutions without a change 
manifest themselves as the constitutions of popular democratic 


° In recent Hungarian literature the common traits of the Soviet and popular 
democratic states mainly as regards political law and the theory of law have 
been treated in detail by Halasz, P.: A szocialista allam altalanos és k6z6s vona- 
sai (The Universal and Common Traits of Socialist States), in: Allam és 
Igazgatas, August, 1961, pp. 574 et seq. 

10 Cf. The 22nd Congress of the Communist Party of the Soviet Union. 
Budapest, 1962, p. 246. 
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socialist states. In addition during the drafting stage, and finally at 
the approval, of the Czechoslovak constitution frequent reference 
was made to that the Czechoslovak constitution would even under 
the conditions of completed socialist construction preserve the 
popular democratic traits.1’ The preservation of the Soviet and pop- 
ular democratic categories of a constitution may appear to be justified 
in the course of further evolution for the very reason that in con- 
temporary Soviet literature the opinion as if the Soviet form were 
the most practicable, most appropriate, and best organizational form 
of the socialist state has been subjected to criticism from many sides. 
(In this thesis the term of a Soviet form is used in the widest sense, 
i.e. to denote the characteristics of the whole mechanism of the 
dictatorship of the proletariat, and not only the form of the govern- 
mantal organization based on councils.) In Soviet literature this 
position could hold its own for a very long time.’? From this position, 
in contrast to it, though unintentionally, conclusions could be drawn 
as if the popular democratic form were less suitable for socialist 
construction, or even for the solution of the problems of the building 
of Communism. Farberov was right when he criticized this thesis by 
stating that it could hold only until the Soviet form was the only 
form of the dictatorship of the proletariat. Today the correct opinion 
would say that “‘any existing form of the dictatorship of the proletariat 


1! St. Matousek among others points out that the Czechoslovak constitution 
will preserve its popular democratic traits also when Socialism will have been 
built up, even when these traits are blurred somewhat in the provisions of the 
constitution as compared to the earlier constitution. (O navrhe novej ustavy 
CSSR [On the Draft Constitution of the Czechoslovak Socialist Republic], 
Bratislava, 1960, p. 10.) 

12 Cf, (Farberov, N. P.) ®ap6epoe, H. T1.: O nexotoppix o6ulHx yepTax H 
OCOGOeHHOCTAX COBeTCKOH pecnyOnHKH H HapogHOH (HapOAHO-neMOKpaTH4eckOA) 
PecmyOsHkH KaK FOCyAaPCTBEHHbIX (OPM ANKTATyPbI NpoNetapuara. Bonpocsi 
rocyapcTsBa 4 Npasa cTpan HaponHOH NemoKpaTHH (On Several Common Fea- 
tures and Specific Aspects of the Soviet Republic and the Form of State 
in People’s Democratic States in the System of the Dictatorship of the Pro- 
letariat. The Problems of State and Law in People’s Democratic States), 
Moscow, p. 16, Copercxoe Tocygapcrso u Iipaso (Soviet State and Law), 
1959, No. 6, p. 141. (Subsequently this soviet legal periodical is cited as SGP). 

18 Loc. cit. 
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qualifies as the best and most appropriate form under the given 
conditions.” 

To these statements it may be added that even the governmental 
organization may take on the form of a council, i.e. it may conform 
to the form of the Soviet governmental organization (at least in its 
elements brought under legal regulation) without at the same time 
turning the entire state and social mechanism into a Soviet form, 
i.e. without depriving it of its popular democratic characteristics. 
In this connexion already in the course of development of the Hun- 
garian governmental organization, in particular when the Second 
Council Act was approved, several comments were made from a 
number of sides saying that it would be completely meaningless to 
place the soviets of the Soviet Union and the organization of councils 
of the popular democracies into a mutual relationship within which 
at a definite stage of development the popular democratic councils 
would turn into “soviets’”. The Hungarian councils are organized 
in the form of “‘soviets” even today, in particular since the introduc- 
tion of the Second Council Act, which as regards the legal form made 
use of the organizational methods established in the Soviet govern- 
mental organization in many respects. This does not mean in any 
way as if the differences between the Hungarian councils and the 
soviets of the Soviet Union had been ignored, still it neither means 
as if in the course of further development the Hungarian councils 
could not utilize a number of organizational solutions which without 
prejudice to the characteristics of the form of administration by 
councils were born on the ground of the results of local experience, 
as popular democratic features.’ 

Obviously the mere division of the socialist constitutions into 
soviet socialist and popular democratic constitutions does not 
demonstrate in a sufficiently differentiated form the difference which 
in reality exists between the constitution of the one socialist country 
and that of the other. The further substructure of classification neces- 


14 In this connexion see Kovacs, 1.: Tanacsaink tovabbfejlesztésének elméleti 
alapjairé! (On the Theoretical Bases of the Continued Evolution of Councils 
in Hungary), Reprint from the Proceedings of the Social-Historiccal Sectioni 
of the Hungarian Academy of Sciences, Budapest, 1955, pp. 16 and 17. 
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sarily relies on the phases in the development of the socialist countries. 
On the ground of the phases of development of the socialist state within 
the particular types the following classification may be carried through: 

1. Within the group of soviet socialist constitutions (a) those of 
the first phase of evolution include the Soviet constitution of 1918, 
and all other Russian Soviet constitutions adopted in its wake, 
further the constitution of the Hungarian Soviet Republic of 1919, 
the Transcaucasian constitutions of 1922 and the constitution of the 
Soviet Union of 1924, finally the constitutions of the union states 
introduced after its approval; (b) the group of constitutions of the 
second phase of evolution, i.e. the constitutions of the period of 
completed socialist building, includes the constitution of the Soviet 
Union of 1936, and the constitutions of the union republics and those 
of the autonomous republics drafted on the pattern of it; (c) the 
outlines of the third type of soviet socialist constitutions are in a 
process of taking shape. This constitution will be the constitution 
of the period of developed socialist construction and the transition 
to Communism. 

2. Within the sphere of the popular democratic constitutions the 
fundamental division in like way attaches to the phases of evolution 
of the socialist state. Accordingly there are constitutions of (a) the 
building up of socialism, i.e. with the exception of the new Czecho- 
slovak and Mongolian constitutions, those of all other popular 
democracies, further; (b) popular democratic constitutions intro- 
duced after the foundations of socialism have been laid, here under- 
stood the new Czechoslovak and Mongolian constitutions. In respect 
of recently enactad constitutions see Note 18. 

Already this division indicates that within the first group of popular 
democratic constitutions further subdivisions may be made. Namely 
within the popular democratic constitutions of the phase of building 
up socialism specific characteristics distinguish the constitutions 
approved in the early phase of popular democratic evolution before 
the theoretic definition of the character of a popular democracy. 
This period of the evolution of the popular democratic constitutions 
lasted till the time of promulgation of the Hungarian constitution, 
i.e. the approval of the Hungarian constitution already opened up 
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the second phase of popular democratic evolution. The constitutions 
of the early phase are those of the Yugoslav Popular Republic of 
the 3lst January, 1946, of the People’s Republic of Albania of the 
14th March, 1946, of the People’s Republic of Bulgaria, of the 4th 
December, 1947, of the People’s Republic of Rumania, of the 13th 
April, 1948, of the Czechoslovak Republic, of the 9th May, 1948, 
and of the German Democratic Republic, of the 30th May, 1948. 
Of the popular democratic constitutions of countries in Asia adopted 
after the Second World War that of the Vietnamese Democratic 
Republic, of the 8th November, 1946, of the Korean Popular Demo- 
cratic Republic, of the 8th September, 1948, should be mentioned. 
Of these early popular democratic constitutions it is in general cha- 
racteristic that they contain no provision on social ownership of the 
bulk of the means of production, although in a generalized form 
they predict the possible transfer to public ownership of the means 
of production. These constitutions define the fundamental civic rights, 
although they refer to the substantive guarantees of these rights 
with limitations only, or not at all. Some of these constitutions make 
no mention of the right to work, e.g. that of the Korean Popular 
Democratic Republic. Often the general term ‘“‘notion of the people” 
is used. The class content of the state is not defined in all cases. 
Often no reference is made to the leading role of the working class, 
and so in general no mention is made of the leadership of the party.” 
On the other hand the principal features of a democratic govern- 
mental organization are clearly defined in these constitutions, however, 
certain remnants of the earlier governmental organization are pre- 
served in their formal elements. 

All that has been set forth so far involves the question to what 
extent these popular democratic constitutions may be qualified as 
socialist constitutions, when in a number of respects the universally 


18 These characteristics have been summed up partly by (Ilyinski, I. P. 
HM. TI, Anpunckuit: K ponpocy 06 ncropHyeckoM pa3BHuTHH XH CYLIHOCTH HapOdHO- 
WEMOKPaTH4eckKHX KOHCTHTYUHH. Yuenbie 3amuckH Uncratyta MexayHapoaHbix 
Otrowennit (On the Development and Substance of People’s Democratic 
Constitutions. Scientific Papers of the Institute of International Relations), 
Fasc. 3, Moscow, 1961. 
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characteristic features of the socialist constitutions stand out so 
indistinctly in their instruments? The question is beyond doubt 
justified and before replying, it should be observed by way of introduc- 
tion that there are major differences between the popular democratic 
constitutions included in this group. These differences have their 
origin mainly in the divergences of the historical paths along which 
the particular popular democracies advanced to the stage of the 
dictatorship of the proletariat. In Rumania the approval of the first 
constitution was mainly required by the abolition of the monarchic 
form of government. This circumstance is close to a certain extent 
to the Hungarian Act on the Republic. In Bulgaria, as compared 
to other popular democracies, the first harbingers of the coming into 
power of the working class appeared earlier even when at that time 
the constitution did not draw the consequences thereof in every 
respect. The constitution of the German Democratic Republic of 
1949 does not hold out the demand for socialist evolution even for 
the future, but sets out from democratic principles which would have 
allowed of the union of whole Germany on the ground of this con- 
stitution. Relying on these democratic principles, on the ground of 
the majority will of the people, a growth was unfolding which during 
a short time cleared the socialist content of the principles formulated 
in the constitution, often in rather vague terms, of all doubt. In this 
respect there was a striking difference between the constitution of 
the German Democratic Republic and e.g. that of the Czechoslovak 
constitution introduced in 1948, after the February revolution, which 
in its preamble already referred to the leading role of the working 
class and the perspectives of socialist construction. However, in 
general the socialist character of these constitutions was guaranteed 
by the circumstance that already at the time of their introduction 
there was a sovereign power in the background whose programme 
was the building of socialism. Ilyinski was right when in his study 
he pointed out that the majority of the popular democratic constitu- 
tions were born not simultaneously with popular sovereignty, but 
after the lapse of some time. 

The group of constitutions of the second phase of popular demo- 
cratic evolution (still in the first phase of the growth of the socialist 
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state) besides the Hungarian constitution adopted on the 18th August, 
1949, includes the constitutions of the People’s Republic of Poland, 
of the 22nd July, 1952, of the Rumanian People’s Republic, of the 
24th September, 1952, of the People’s Republic of China, of the 
20th September, 1954, of the Vietnamese People’s Republic, of the 
3ist December, 1959, further in this connexion the constitution of 
the People’s Republic of Mongolia of 1940 may be mentioned. The 
constitutions adopted in the second phase of popular democratic 
evolution without exception explicitly give expression to the process 
of building socialism, to the leading role of the party; instead of a 
generalized reference to popular sovereignty these constitutions define 
the class content of the state characteristic of the dictatorship of the 
proletariat. In these constitutions civic rights and their substantive 
safeguards have been extended, and the provisions of the constitu- 
tion defining the organization of the state have put into words the 
more consistently socialist forms with greater clarity. These constitu- 
tions have laid down the lines along which building of socialism pro- 
ceeds even when the plurality of economic sectors has been accepted 
as starting point. 

In connexion with the discussion of this group of popular demo- 
cratic constitution an opinion appearing mainly in Yugoslav literature 
on political law should be touched upon which asserts that these 
constitutions, in the first place the Hungarian constitution, as com- 
pared to earlier popular democratic constitutions, on the whole 
thrust to the background the characteristic features of popular demo- 
cratic development, and so to say mechanically copy the constitution 
of the Soviet Union of 1936.1° 

It is beyond doubt that the popular democratic constitutions intro- 
duced before the Hungarian included a by far greater number of 
provisions characteristic of the early stage of socialist evolution; 
furthermore it cannot be called into doubt that, as regards structure 
and the solutions of points of law, the Hungarian constitution comes 
nearer to the Soviet constitution than the earlier constitutions. Still 
when it comes to an appraisal of the problem it should not be ignored 


16 Cf. Dyordyevitch, Y.: Ustavno pravo, Belgrade, 1958, p. 37. 
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that after the recognition of the class character of popular democracy 
as one of the forms of the dictatorship of the proletariat and clearing 
up its problems of principle, the Hungarian People’s Republic was 
the first to introduce a constitution which laid down in unequivocal 
terms the principles of the dictatorship of the proletariat. At the 
time the earlier socialist constitutions were adopted this problem was 
still unsettled, so that these constitutions had not been intrcduced 
consciously as such of the dictatorship of the proletariat. In all 
likelihocd at the time the popular democracies were about to be 
considered as states of the dictatorship of the proletariat, exaggerated 
conclusions were drawn from this qualification, in particular in the 
earlier phases, and in a number of matters recourse was made to 
expedients which were not justified by the very phase of evolution 
and which were characteristic of Soviet socialist evolution. In fact 
certain transitional forms were even underrated without adequate 
reason. In all events, it would be difficult to form a onesided judge- 
ment of the socialist constitutions intrcduced at each phase of evolu- 
tion unless these circumstances are known and proper allowance is 
made for them. It should also be borne in mind that in many respects 
even the earlier constitutions were nct void of this shortcoming. 
Consequently when this group of the popular democratic constitu- 
tions is appraised in its relation to the Soviet constitution of 1936, 
the circumstances here outlined should not be ignored. 

The second group of popular democratic constitutions comprises 
the constitution of the Mongolian People’s Republic of the 6th July, 
1960 and that of the Czechoslovak Socialist Republic of the 11th 
July, 1960. These constitutions mark the final victory of Socialism, 
they express the abolition of the multi-sectoral character of the econo- 
mic system, remove the last remnants of the earlier governmental 
organization, and all of their provisions emphasize the fact of their 
having been born on the ground of the moral and political unity 
of the people.?’ 


17 Here mention should be made of the draft of the new Bulgarian constitution, 
completed in 1959. A detailed analysis has been published by Spasov in Novo 
Vreme, 1958, No. 10. 
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Already a study of the specific groups of the popular democratic 
constitutions will reveal that within the groups of constitutions born 
in the various phases of evolution the legally formulated traits uniting 
these groups and the distinctive features of these groups stand out 
in sharper lines than e.g. in the mutual relationship between the 
Soviet and popular democratic constitutions. The caSe is nct cther- 
wise even within the Soviet socialist type. Here too the constitutions 
of the first phase of evolution are linked together by the uniformity 
of the state organism built upon indirect elections and the class 
basis, the legally formulated elimination of the exploiting classes nct 
only from franchise, but also from all organizations engaged in the 
exercise of the sovereign power, the deprivation of certain elements 
of their civic rights, i.e. of elements who might make use of their 
rights to the detriment of the Soviet power, the coexistence of several 
legislative agencies, the extensive deputizing powers of subordinate 
central agencies, the essentially uniform rules governing the amend- 
ment of the constitution. An enumeration of the common elements 
separating these constitutions from those of the second phase of the 
growth of the Soviet socialist constitutions could be continued until 
the constitutions have been detailed in respect of their particular 
provisions. This sharp line of division relying on the phases of evclu- 
tion would rightly raise the question: whether the primary division 
into soviet and popular democratic constitutions should not be 
replaced rather by a division of the socialist constitutions into such 
of the first and second phases of evolution, and then within these 
divisions a further subdivision into soviet socialist and popular 
democratic constitutions might take place. Unfortunately this idea 
seems to ignore the fact that these sharp lines exactly stand out within 
the present division and would become blurred when the constitu- 
tions of the first phase of evolution would be included in a single 
group. Although a division into phases seems to simplify a delimita- 
tion of the basic groups of socialist constitutions, still it would in 
many respects prevent the differentiation expressed in the present 
division from asserting itself. Before all, a classification by phases of 
evolution would blur the characteristic features manifesting themselves 
in the formation of the socialist states, their path of historical growth 
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and even in their constitutions. In addition, this method would 
ignore the fact that the popular democratic constitutions as regards 
the legal forms, and also the governmental organism laid down by 
them rely on the doctrines expressed in the Soviet constitution of 
1936 rather than on the Soviet constitutions representing the first 
phase of evolution. The reason of this is found in the fact that in the 
course of building up socialist economy and the socialist state the 
people’s democracies have made use of the experiences not only 
of the first phase, but of the whole period of Soviet evolution. Con- 
sequently in course of popular democratic transition already during 
the first years of transformation economic and political forms appeared 
which the Soviet state came upon only after a protracted period of 
experimentation. In the utilization of these experiences, no doubt, 
the great success of the international labour movement and a highly 
significant characteristic feature of the growth of the popular demo- 
cratic constitutions have to be discovered even when in certain 
instances the methods of Soviet evolution were taken over to some 
extent mechanically. Besides the existence of the Soviet Union and 
her victory over German and Japanese Fascism in many respects 
created international conditions for the popular democratic countries 
coming into being after the Second World War. In a number of 
instances this circumstance allowed of the application of methods 
characteristic of a relatively peaceful methods of transition from 
capitalism to socialism, which among others exactly for this reason 
markedly differed from the institutions characteristic of the first 
phase of Soviet evolution. For that matter the actual experiences of 
the evolution of the popular democratic constitutions seems to back 
up the classification here applied. The people’s decmocracies when 
drafting their new constitutions make extensive use of the experiences 
gathered by the Soviet Union in progress towards Communism in 
the course of building up its governmental and legal systems. Already 
at present the popular democracies somewhat similarly to Soviet 
evolution kept in mind the growth of the functions of the social 
mechanism and the directly democratic elements. Hence in the 
popular democratic constitutions of recent date a number of pro- 
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visions pointing at communist self-administration may be discovered, 
though similar ones are known in the actual Soviet practice of build- 
ing up the state and in the literature analysing these provisions, still 
do not appear in either the Soviet constitution of 1936 or its amend- 
ments. Among others this explains why in the constitutions of the 
Czechoslovak Socialist Republic and the Mongolian People’s Repu- 
blic the cultural-educational functions of the state expanded at an 
enormous rate have received a formulation of incomparably wider 
and richer contents than in any other earlier socialist constitution. 
Still by way of exception examples pointing in the opposite direction 
may also be evoked, which in like manner might bar a division by 
phases of evolution or by organizational forms characteristic of these 
phases. As a matter of fact, in the course of the evolution of socialist 
statehood, it is by no means impossible that certain socialist con- 
stitutions in certain minor variants remind of earlier, since dead 
organizational forms, or technical, formal or legal solutions. As Lenin 
stated, nobody could outline all possitl2 organizational forms of the 
new socicty in advance, so that exactly for this reason owing to the 
high degree of elasticity and variability of the governmental and 
social organizational forms, in the course of socialist evolution it 
might have occurred that an organizational pattern which failed to 
stand the test in a given period in the course of further evolution, 
perhaps at the expense of a few changes, was found suitable for the 
discharge of certain specific functions. An example is the revival of 
the economic councils organized on the territorial principle, the re-intro. 
duction of the institutions of mass meetings for some time thrusted to 
the background, or in certain spheres the stress laid on the corporate 
principle in various agencies of the administrative organization, or 
the transitional abolition and then the restoration of Ministry Boards. 

These two, to some extent conflicting tendencies confirm that a 
precise delimitation, or at least fair outlining in an adequate way of 
the new elements of socialist constitutional development explicitly de- 
mands the survey of the whole socialist constitutional evolution even 
when in the work itself a presentation of the history of the particular 
institutions to its full extent will be omitted. 
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On the other hand, a comprehensive examination of socialist 
constitutions in the given sense offers an opportunity to define the 
exact place of new institutions actually coming into existence in 
the system of this constitutional evolution. 


18 To this category of constitutions laying down the foundations of socialism 
should be added the 1965 Constitution of the Socialist Republic of Rumania. That 
this Constitution is included within this category is justified by the stage of the 
socialization of the means of production in industry and agriculture, as well 
as in the provision of the Constitution, according to which the socialist principle 
of distribution has been accomplished. (Cf.: Article 5.) In recent socialist 
writings on constitutional law the 1963 Constitution of the Yugoslav Socialist 
Federal Republic is included within the first category of people’s democratic 
constitutions, i.e. the constitutions of the epoch of the building of socialism 
— although several aspects of this Constitution are pointed out which go beyond 
the general characteristics of other constitutions figuring in the same category. 
(Cf.: Ferenc Toldi: Allampolgari alapkételességek a szocialista alkotmanyok- 


ban. Allampolgarok alapjogai és kotelességei. — Basic duties of citizens in 
socialist constitutions. Basic rights and duties of citizens. — Budapest, 1965. 
p. 538.) 


The Constitution of the German Democratic Republic enacted in 1968 
belongs — no doubt — to the first category of people’s democratic constitutions. 
It is indicated by the provisions on the private ownership of the means of 
production and private enterprise, as well as another provision of the Constitu- 
tion according to which the socialist principle of distribution shall be an objective 
to be attained in the future, that this Constitution should be included within 
the group of constitutions in the epoch of the “building of socialism”. 
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PART THREE 


THE STRUCTURE OF SOCIALIST 
CONSTITUTIONS 


1. THE CONSTITUTION AS A CODE OF LAW 


In the present stage of evolution the socialist constitutions differ 
from any earlier constitution not only because they safeguard and 
reinforce socialist society but also as regards a number of formal 
elements, thus their internal structure and framework. As for their 
structure these constitutions are based on the fundamental economic 
and class relations, and the corresponding political system. On analys- 
ing the new constitution of the Czechoslovak Socialist Republic 
P. Levit pointed out with reason that the novelty of the internal 
structure manifested itself with growing consciousness in the recently 
intrcduced sccialist constituticns.? 

An analysis of the structure of the socialist constitutions will 
necessarily have to disclose to what extent the constitution reflects the 
social relations it brings under regulation in conformity with the 
underlying relations. It is known that the generally adopted method 
of socialist codificaticn is the conscious enactment of the social 
relationships. And when it comes to analysing the structure of the 
socialist constitutions the start should be made from the assumption 
that these constitutions are the codes of a specific branch of law, 
i.e. of the political law of the given country. This thesis will inevitably 
have a bearing on the internal system and structure of the constitu- 
tion. As a matter of fact the position which draws a sharp line between 
the legal system and the systematization of the rules of law should 


1 Levit, P.: O Novou Socialistickou Ustavu Ceskoslovenské Republiky (On 
the New Socialist Constitution of the Czechoslovak Socialist Republic), Pravnik, 
1960, No. 6, p. 490. 
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be agreed to and accepts the structure of the system of law and 
within it the system of rules of the particular branches of law as 
objectively given. “Tte system of law comprises the effective law 
in a way that in it each institution of law has its proper place.’ 
This will also say that in a specific phase of social] evolution the struc- 
ture most adequately expressing the real relations of the codes of 
the branches of law must be considered as given. The situation is 
an altogether different one with codes which by cutting through the 
subject-matter of several branches of law consolidate all rules apply- 
ing to the particular institutions. In this case the system must be 
considered as subjective in so far as the selection of the rules is sub- 
ordinate to a definite end. It should also be agreed to that the opinion 
according to which the system of codes by branches of law is the 
primary one,° and codes of another type can be drafted only pursuant 
to these and on the basis provided by them. This latter type of codes 
is also of significance as far as the codification of the detailed rules 
of political law is concerned, so that the structure of these codes 
may also have repercussions on the formation of the intrinsic system 
of the constitution.‘ 


2. THE CONSTITUTION AS A SPECIAL CODE OF A 
BRANCH OF LAW 


The paper of Professor Vilaghy on analysing the general features 
of codification calls forth the attention to some of the considerations 
which may have a bearing on the structural build-up of a con- 


2 Joffe, O. S. and Shargorodski, M. D.: Classification and Codification of 
the Rules of Law (Hung. translation published in Jogtudomanyi Kozlony, 
1958, Nos. 7 and 8, p. 242). 

8 Vilaghy drew conclusions similar to those of Joffe and Shargorodski as 
early as 1954, (Cf. Az uj szakasz és a térvényalkotas elvi kérdései [The New 
Stage and the Problems of the Principle of Legislation], Akadémiai K6zlemé- 
nyek, 1954, Vol. V, Issue 1 to 4, p. 237.) 

* A code of this type is e.g. the Council Act which contains rules of both 
Political and administrative law. 
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stitution. So e.g. the statement of Professor Vildghy that on a certain 
level of abstraction a code should consolidate “fundamental rules” 
only may be applied also to a constitution. Then in order to evade 
the risk of exaggerated generalization he refers to the differences 
existing in this respect between the particular branches of law. His 
general theses could be completed in so far as in the relation of political 
law and the constitution the problem emerges of a more detailed or 
comprehensive character of regulation. Owing to its character of a 
fundamental law in the hierarchy of the rules of law the constitution 
has precedence before all other legislation, including comprehensive 
codes. For this reason for constitutional regulation anything which 
in any other code would represent the appropriate statutory level of 
regulation would go too far into details. This may explain why 
socialist constitutions cannot embrace all rules of political calling 
for statutory regulation. For the very same reason in acdition to 
all constitutions there always is a set of codes, mostly compilations 
of rules of political law, which together with the constitution con- 
solidate the institutions of political law. From this characteristic of 
the constitution a number of special traits or features follow which 
bring out in relief the constitution in the set of codes of the particular 
branches of law.> Mention may be made of that from the political 
aspect of the institutions of political law, i.e. the significance which 
attributes the character of a fundamental law to the constitution, it 
follows that in the course of the regulation of certain institutions of 
political law for the definition of the various stages of constitutional, 
statutory, or decretal regulation any general scheme which on the 
pattern of the gradation of law of Kelsen—Méerk! attached the one 
Stage or the other of the hierarchy of the source of law to a specific 
stage of abstraction would come to nought altogether. As a matter 
of fact in the last resort the choice of a stage of the sources of law 
Suiting a particular thesis of law does nct depend merely on the 
abstract or concrete character of the regulation but mainly on the 


* These special traits may explain why V. F. Kotok downright rejects the 
code character of a constitution. (Cf. The Problems of Soviet Political Law, 
Hung. translation, Budapest, 1961, pp. 60 and 61.) 
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character and political significance of the various social conditions 
brought under regulation by the constitution. 

When the code character of the constitution is made the starting 
point for the present discussion, with certain changes the general 
statements applying to the structure of the codes may be of signific- 
ance also as far as the structure of a constitution is concerned. 
In this sphere in particular a single question deserves special investiga- 
tion, viz., to what extent the division of the set of rules making up 
a constitution into a general and a specific part is justified? As a 
matter of fact in the course of a discussion of the system of the discip- 
line of political law often in connexion with one of the scopes of 
political regulation, i.e. the problem of the political foundations, 
the demand emerges for raising the constitution within the general 
part of political law.® It is beyond doubt that there may be discre- 
pancies between a scientific treatment of a particular branch of law 
and the system of its code. In the sphere of civil law e.g. the incorpora- 
tion of a general part in the code may be declined, whereas it may 
be accepted in the scientific treatment of the subject-matter of the 
code.’ However, in the sphere of political law the situation is somewhat 
different. It need not be specially proved that sets of rules of law 
can be divided into a general and a special part only when the institu- 
tions governed by the special part lend themselves readily for the 
abstraction of common principles, or in other words, when the 
institutions of the special part have features which may be con- 
solidated into a general part. When this is possible and the common 
elements admit of being expressed in a manner detached from the 
particular institutions, the use of abstractions moving within the 
limits of unambiguousness will become a criterion of the standard 
of codification. However, the general part can be shaped only in 
organic association with the special part, and in general its sphere 
of regulation cannot be more extensive than that of the special part. 


* Cf. the report of Gyérgy Antalffy, read in the conference on a textbook of 
political law held in Szeged. Akadémiai K6zlemények, Year 1961. 

7 Vildghy, M.: A Magyar NeépkOztarsasag Polgari TorvénykGnyvének 
rendszere (System of the Civil Code of the Hungarian People’s Republic), 
Jogtudomanyi Kozlény, 1955, No. 8, p. 481. 
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In point of fact, the general part is the expression of the common 
institutions of the special part by means of an abstraction of higher 
order. The selection of the more abstract or more concrete rules of 
a code and their arrangement side by side are not identical with the 
division of the code into a general and a special part. (Among others 
this tenet also confirms that it is not the method of regulation which 
primarily determines the system of a code, but the subject-matter of 
regulation.) On the ground of what has been set forth the division 
of the constitution into a general and a special part is a problem 
defying solution. Although it is true that as regards the method of 
regulation the set of rules of law defining the social order is more 
abstract than the rules governing any other institution of the con- 
stitution while the subject-matter of regulation of these rules is 
incomparably more extensive. The rules defining the social order 
contain provisions of a decisive character not only as far as the 
so-called purely political rules are concerned, but almost all subjects 
of regulation of the particular branches of law. This does not mean 
as if the possibility of making use of the juxtaposition of general 
and special in the constitution and in the formulation of the structure 
of the constitution were rejected. So e.g. the consolidation of the 
common organizational and operational principles of government 
agencies and authorities into general rules so to say applicable to 
the government organism is also conceivable. Following from the 
unity of the agencies of the sovereign power the case is conceivable 
of a common regulation of the principles of their operating statutes. 
However, the exploitation of this possibility cannct be identified 
with the division of a constitutional code into a general and a special 
part. 


3. DEFINITION OF THE SCOPE OF THE SUBJECT-MATTERS 
OF CONSTITUTIONAL REGULATION 


All what has been made clear so far may provide a ground for the 
statement that the system of a constitution is in the first place deter- 
mined by the sphere of social conditions brought under regulation by 
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it and the character and the smaller or larger number of institutions 
embraced by its provisions. From the point of view of the appraisal 
of a written constitution as a whole the sphere of institutions of law 
of every state may be of significance. In order to define the domain 
of regulation of a constitution, a minimum domain should be postul- 
ated by which a law, or a specific set of laws, may still be qualified 
aS a constitution irrespective of whether the law-maker formally 
proclaimed it a constitution. It should be mentioned before all that 
no state has ever adopted a legal rule nor has the jurisprudence of 
any state ever advanced a thesis, which would for any social order, 
or even for a given period of history define the matters that call for 
constitutional regulation. Within each state it depends on the actual 
social] situation of the given period, and within it on the general 
situation in the legal regulation of social conditions, which of the 
social relations brought, or to be brought, under statutory regulation 
the constituent power considers voluntarily, or still better under 
the force of given class power relations, significant enough to incor- 
porate them in the constitution. Still it was the practice of written 
constitutions, even if approximately only, to shape not only the 
sphere of the subjects of a regulation within which the constituent 
power makes its selection, but also the outlines of a more or less 
internationally recognized domain of regulation, which may be 
conceived as a minimum standard. It is interesting to note that the 
appearance of the substantive concept of a constitution in other 
respects branded as the result of retrograde tendencies was instru- 
mental in the creation of such a minimum standard. The so-called 
substantive notion of a constitution was called to permit the setting 
aside of written constitutions at a time when it was almost an inter- 
nati- nal “ruleof conduct” that a state should have one. Simultareously, 
however, the notion of a substantive constitution defined the minimum 
standard of constitutional rules. By this legislation which did not 
comprise the subjects of a regulation as specified by the substantive 
notion of a constitution was prevented from being recognized as a 
written constitution. This function of the substantive notion of a 
constitution must not of course be overrated, in fact this notion merely 
helped to delimit this minimum of a regulation, and in fact even 
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within this definition of the subjects it remained within the sphere of 
the formal elements of a constitution. 

This minimum standard of the subjects of regulation may be 
expressed by the organization of the exercise of the sovereign power 
of the state and the rules applying to civic rights. Of course this is 
a minimum of ideas and in fact any written constitution contained 
more. Still it is among these subjects of regulation where the minimum 
standard as formulated on the international plane must be sought 
for and that this standard plays a part also as far both the bourgeois 
and socialist countries are concerned, is confirmed by an example 
taken from Hungarian political life. So in all likelihood this explains 
why in connexion with Act I of 1946, which brought under regulation 
the conditions of the agency exercising the sovereign power, i.e. laid 
down the main principles of the form of governement, and only in 
its preamble referred to civic rights, Hungarian jurisprudence had 
to emphasize persistently that the said Act was not to be considered 
the constitution of the country.® In Poland the situation was very 
much the same. Here there was no written constitution enacted until 
1952. As regards Poland, both foreign and Hungarian publications 
referred to the legislation on the form of government as the con- 
stitution of the People’s Republic of Poland.’ I am afraid I could 
not consider these acts of legislation a written constitution. Still the 
uncertainty manifesting itself in their assessment indicates that in 
the given instances these were cases which were, to say the least, 
close to the marginal cases of written constitutions, and this by no 
means on account of their formal elements, but for the significance 
of domains brought under regulation by them, or for their partial 
accordance with the minimum standard referred to earlier in this 


8 Beér-Szabé: A Magyar Népk6ztarsasdg alkotmanya (Constitution of the 
Hungarian People’s Republic), Budapest, 1950, p. 15. In foreign publications 
too the act figures as the Hungarian constitution. (Cf. Peas/ee: Constitutions 
of Nations, edition of 1949; (Farberov, N. P.) ®ap6epoe, H. M.: Tocyaap- 
CTBEHHOe (IpaBoO CTpaH HapogaHow AemoxpaTun [The Constitutional Law of the 
People’s Democratic States], Moscow, 1948.) 

“Cf. the Polish Constitution, Budapest, 1949 (in Hungarian). 
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section.!° (Later on will be observed that in particular in federal 
constitutions this minimum standard narrows down still further and 
in general is confined to the regulation of the relations of the federal 
organization of government.) 

The domain to which constitutions, as a rule and in general, extend 
from necessity departs in many respects from the minimum domain 
of regulation. As much as it was possible to speak of a common 
minimum of the subjects of regulation of the socialist and bourgeois 
constitutions at a definite level of abstraction, so it is impossible to 
define generally the conventional domain of regulation of both the 
socialist and bourgeois constitutions. Even at the first cursory glance 
it will be obvious that in their mutual relations, both as regards the 
number and significance of the scopes brought under regulation, 
there exist by far more striking discrepancies among the bourgecis 
constitutions than among the socialist constitutions. The intrinsic 
contradictions, the irreconcilable antagonism, the open clashes 
between the social classes or groups inside and outside the legislature, 
within the bourgeois state, leave their mark on the definition of the 
scopes brcuzht under regulation by a bourgeois constitution. 
Although the influence of science on the shaping of the scopes of 
regulation cannot be denied, still in bourgeois states this influence is 
less marked than in the socialist states. In response to momentary 
group interests, or what is about the same, to political opinions 
coming to light transiently only, often subjects void of the character 
of safeguards, or in general lacking the criteria of a constitution, 
are included in the constitution, whereas others more of constitutional 
significance are omitted. 

The scopes of regulation of the socialist constitutions may be 
delimited in a by far more generalized manner and with a by far 
greater exactitude. If the preambles and questions of the state coat 
of arms or the capital, which would rather fit into the closing pro- 
visions are ignored, actually the sphere of institutions governed by 


18 Although of historical interest only, still worth mentioning is the first 
formulation of the Agreement of the People which also comprised this minimum 
Standard only. 
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the socialist constitutions may be grouped round two principal 
scopes. These two principal scopes are (a) the rules governing the 
social order, here included the civic rights and duties, and (b) the 
rules governing the governmental organization. (A third sphere of 
institutions has been omitted here consciously, as this sphere is 
characteristic of federal states only, and includes the internal rela- 
tions of the federation and its constitutional safeguards.) 

So far the literature on political law has not dealt with the defini- 
tion of the principal scopes of constitutional regulation, although at 
the elaboration of the subject-matter of political law reference has 
been made of necessity to this definition. In this sphere in particular 
the statements are of importance which were voiced in socialist 
jurisprudence after the 21st Congress of the Communist Party of the 
Soviet Union, which decided to amend the constitution of 1936. 
V. F. Kotok too splits up the subjects of regulation into two scopes, 
however, he bases the first principal scope on the system of rules 
representing popular sovereignty, although in the background of this 
scope he includes the general rules applying to the social order. The 
two principal scopes he suggests are split up into the following sub- 
jects: (a) the sovereignty of the Soviet people (including the economic 
basis of the sovereignty of the Soviet people, the class composition 
of Soviet society and the mutual relations between the classes; the 
leading role of the Party in society and the state, the dictatorship 
of the working class and its political forms, the republics of the soviets, 
the political bases of the Soviet Union, the fundamental civic rights 
and duties); (b) the agencies of the Soviet state are the carriers of 
the sovereign power and are called to safeguard the sovereignty of 
the Soviet people and the sovereign independence of the Soviet 
nations.” The position V. F. Kotok had taken was commented on 
from many sides. Several writers criticized the extension of the score 
of popular sovereignty. In particular the opinion voiced by Kravtsov 
is worth noting. Although he recognises the significance of the idea 


MCf, (Kotok, V.F.) Komox, B. ®.: O cncteme HayKkn coBeTCKoro rocynap: 
cTeHHoro npasa (On the System of the Science of Soviet Constitutional Law), 
SGP. 1959, No. 6, p. 70. 
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of popular sovereignty in the discipline of political law, still he 
believes that an appraisal of the problem of civic rights and duties 
on the ground of popular sovereignty, or its subordination to popular 
sovereignty is erroneous. I am also in agreement with Kravtsov’s 
remark that the opinion advanced by Kotok necessarily relegated 
to the background relations of the civic rights and duties which are 
associated with the personality of the citizens rather than with 
popular sovereignty.!* It is for this reason that the subject-matter 
of the first principal scope is here attached to the category of the social 
order and not that of popular sovereignty. The dispute has not yet 
been settled. Yet whatever the last word will be, it remains the merit 
of Kotok that he was the first to attempt a definition of the principal 
scopes as problems of primary significance from considerations of 
the whole system of a constitution. 


4. FORMATION AND EXPANSION OF THE SCOPES 
OF REGULATION OF THE SOCIALIST CONSTITUTIONS IN 
THE COURSE OF SOCIALIST CONSTITUTIONAL EVOLUTION 


Any attempt at a definition of the structure of a constitution 
which relies exclusively on the shaping of the principal scopes to the 
neglect of the spheres of problems subordinate to them, and in given 
cases of some of the significant institutions within these spheres, is 
doomed to failure. The definition of the structure of a constitution 
is a task of a by far higher compexity than the introduction of pre- 
vious. As a matter of fact the principal scopes may be defined in a 
manner valid for so to say all phases of the evolution of all socialist 


12 Cf. O6cyxneHHe NOKNana O CHCTeMe HayKH COReTCKOrO rocywapcTBeHHOrO 
mpasa (Discussion on the Address on the System of the Science of Soviet 
Constitutional Law). Cf. (Farberov, N. P.) ®apdecpoe, H. T1.: O Hexotroppix 
o6uitx 4epTax HW OCOGeHHOCTAX COBeTCKOH PecnyONHKH H HapooHOH (HapoaHo- 
MemMOKPaTH4ecKOH) PpecnyOMHKH Kak FOCyHaPCTBCHHbIX OPM AKKTAaTyPbI Npo- 
netapnata. Bonpocet rocynapctpa HM papa CTpaH HapOQHOA MemMOKpaTHH 
(On Some Common Features and Specific Aspects of Soviet Republics and the 
Form of State of the Dictatorship of the Proletariat in People’s Democratic 
Republics. The Questions of State and Law in People’s Democratic States), 
p. 17, SGP. 1959, No. 6, p. 141. 
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states. On the other hand any further specification of the scopes 
would inevitably lead us to the concrete institutions and character- 
istics of the constitutions. Even in the sphere of yet further details 
several common features may be discovered, in particular as far as 
the socialist constitutions of the same variants of the same phases 
are concerned. In this respect some of the constitutions are so close 
to one another that for the purpose of a definition of their scopes of 
regulation they may be considered almost uniform. Constitutions of 
this type are e.g. the first Soviet constitution of 1918 and the constitu- 
tion of the Hungarian Republic of Councils of 1919. Both constitu- 
tions omit the regulation of e.g. the Judiciary for the very same reason, 
i.e. for want of proper organizational forms. At the same time the 
subjects of regulation of the constitution of the Hungarian Republic 
of Councils are wider in exactly the spheres where the experience 
gathered during the year between the introduction of the Soviet con- 
stitution and that of the Hungarian Republic of Councils could be 
exploited for constitutional regulation. A sphere of this sort was the 
detailed regulation of the supreme mechanism of economic manage- 
ment, or the federal forms adopted for the solution of the nationality 
problem. For similar reasons the organizational structure and opera- 
tion of the administrative machinery of the local agencies of the 
sovereign power were brought under regulation on a by far more 
extensive basis.’* In the same manner a uniformity, or at least a close 
relationship, may be discovered within certain groups of socialist 
constitutions. However, instead of a specification going into details 
priority should be given in my view to the definition of trends of a 
general character. 

When the changes of the number of subjects of regulation are 
examined, in the entire course of socialist constitutional evolution 
an unbroken trend of the growth of the number of the subjects of 
regulation will be noticed even when in certain transitional phases 


13 As regards the draft council act completed before the introduction of the 
constitution of 1919 and governing the organization, operation and constitutional 
regulation of local councils, see “‘A Magyar Tandcskéztdrsasdg jogalkotasa”’ 
(Legislation in the Hungarian Republic of Councils), Budapest,1959, p. 51. 
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of evolution a trend to the contrary may be observed. A constant 
expansion of the spheres of regulation may be noticed e.g. between 
1917 and 1922. When now the Soviet socialist constitutions of the 
first group, and among them in particular the Georgian constitution 
of 1922, as the most detailed of the group, are compared to those of 
the second group of socialist constitutional evolution, i.e. those 
relying on the Soviet constitution of 1936, an appreciable drop in 
the number of subjects of regulation may be observedeven in extreme- 
ly important spheres. Although several new scopes of regulation 
made their entry into the constitution, such as the catalogue of the 
forms of ownership, the definition of the objects of property attaching 
to the particular forms of ownership the leading role of the party, 
a number of new civic rights, still the jettison of a number of subjects 
such as the organizational form of the economic management, the 
problems of budget law, in general the problems of the financial basis 
of the state, the administrative organization of the Iccal soviets, in 
general the detailed regulation of the administration, the expansion of 
the principle of team-work, etc. will be remarked. (A large portion of 
these subjects or spheres will be reverted to later on, when the new 
elements of socialist constitutional evolution will be analysed, as many 
of the elements of these subjects have turned up again in the socialist 
constitutions of the latter years.) The tendency of the past phase of 
evolution to narrow down the subjects of constitutional regulation may 
raise the question of to what extent the relatively wider sphere of 
regulation of the latest socialist constitutions may in fact be considered 
wide in its relation to socialist constitutional evolution as a whole. 
And here again a further question may be raised of the need for an 
elaboration of subjects of regulation hitherto unknown in socialist 
constitutional evolution. Obviously this explains why after the 21st, 
and in particular the 22nd Congress of the Communist Party of the 
Soviet Union Soviet literature on political law gave prominence to 
several problems which even in the latest popular democratic consti- 
tutions received but an inadequate appreciation. Of the many problems 
only the most outstanding will be discussed in this section. In general 
beyond the definition of a cooperation of the socialist countries there 
is a demand for the definition of the political and economic principles 
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of cooperation, for the establishment of the financial bases of Soviet 
economy, the definition of the specific types of social organizations, 
in the sphere of the civic rights the extension of judicial remedies, the 
definition of the right of complaint, the extension of civic rights, in 
particular in the sphere of social rights (so e.g. the right to culture, the 
right to a home or in general the right to material benefits).1* Beyond 
what has been said on the ground of the declaration of programme 
approved by the 22nd Congress of the Communist Party of the Soviet 
Union a number of additional subjects of regulation may be elaborated 
to which reference will be made in the course of an analysis of cther 
elements of the socialist constitutions. 

The cther policy-making problem touching on the spheres of regula- 
tion is connected with the characteristic trait of sccialist constitutions 
that in general no new institutions are created, but only these already 
existing and brought under legal regulation are again laid down. (That 
is, in this sense the socialist constitutions are nct constitutive instru- 
ments.)* As a matter of course neither this characteristicof the socialist 
constitutions may be interpreted in a dogmatic manner. Obviously 
when in a given instance the need for a statutory regulation of an 
institution on a constitutional level emerges at the time of the adoption 
of the constitution, there is no reason why the constitution should not 
introduce the change. In this respect a number of examples may be 


14 (Kotok, V. F. and Gaydukov, D.) Komox, B. ®. u Iaidyxoe, J.: Hospitt 
9TaN B Pa3BUTHH COBeTCKOrO rocyfapctBa w KOHCTHTyWMH, (A New Stage tn the 
Development of Soviet State and Constitution. Copetni Jlenyrato TpyaawiHxcas. 
1959, No. 8, p. 21. The debate on essentially summarizing questions was 
analysed by (Aleksandrov, G.) Anexcanapos, I.: O pa3BHTHH KOHCTHTYWHH 
CCCP B cpete XXI che3ga KIMICC (The Constitution of the Soviet Union in 
the Light of the XXIst Congress of the Communist Party of the Soviet 
Union), SGP. 1959, No. 9, pp. 111 to 116. Similar problems are discussed in 
the paper of Romashkin, P. S.: New Phase io the Evolution of the Soviet 
State. SGP. 1960, No. 10. 

15 This characteristic trait of the socialist constitutions is in general pointed 
out with reference to Stalin’s speech on the occasion of tabling the draft of the 
constitution of 1936. It should be noted that the same principle was applied 
already when the first Soviet constitution was introduced. Lenin referred to this 
principle after the constitution of 1918 had been approved. (Works, Vol. 27, 
Moscow, 1950, p. 474.) 
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quoted from the history of all socialist constitutions. (The changes 
introduced in the Soviet governmental organism by the constitution 
of 1936, or the modification of government organs entitled to the 
exercise of the central authority by virtue of the constitution in Hun- 
gary are well known examples. Yet beyond the sphere of the govern- 
mental organism other examples may also be quoted. So e.g. in Hun- 
gary the exclusive sphere of the objects of state property was for the 
first time defined by the constitution. These rules of the constitution 
may be called constitutive rules and should be dealt with apart from 
the group of rules containing programmatic elements and applying to 
institutions to be created in the future, which will be reverted to in the 
subsequent discussion.) 

Notwithstanding the many exceptions it remains a general principle 
that the incorporation of an institution in the constitution, or its eli- 
mination from it, cannot be construed so as to mean the creation of a 
new institution, or the abolition of a hitherto existing one. In the 
course of socialist constitutional evolution too cases of what is called 
de-constitutionalization may occur, even if enriched by few peculiar 
traits. In given cases it is a peculiarity of de-constitutionalization that 
in general not certain still effective provisions of the earlier abrogated 
constitution, which in the hierarchy of the sources of law henceforth 
will be on level with common enactments, will uphold the institution 
in question. So e.g. the constitutions of the Soviet union republics 
introduced after the adoption of the constitution of 1924 recognized 
the institution of the presidium of the executive committee in the 
organization of the local soviets. (Cf. e.g. Article 55 of the Constitution 
of the Russian Soviet Federal Socialist Republic of 1925, and the 
related Sections of the Federal Republics.) By virtue of this thesis of the 
constitution rules of law of lower order formulated the principles of 
organization and operation of the presidiums. The constitution of 1936 
abolished the institution of presidiums, however, by virtue of the 
earlier enactment the presidium continued to live as a special institu- 
tion of the municipal and regional soviets of Moscow and Leningrad. 

The state of codification may also have an impact on the restriction 
or expansion of the scopes of the constitution. In given cases even in 
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fields governed by a codification going into details a more abstracted 
constitutional regulation might become possible. However, this cir- 
cumstance affects the formulation of constitutional provisions on the 
plane of the exhaustiveness, concreteness or abstractness of regulation, 
and cannot bring about the wholesale elimination of subjects from 
constitutional regulation. A process of this type may be observed e.g. 
in the constitutional regulation of problems of the local soviets. The 
Soviet constitution of 1918 and the constitution of the Hungarian 
Republic of Councils of 1919 regulate the organization, structure and 
operation of the local councils in details. The federal constitution of 
1936 includes a few fundamental traits only of the local soviets. Even 
the constitutions of the union republics expand this section merely by 
describing the administrative organism. As a matter of fact meanwhile 
several rules of law were introduced which brought under regulation 
the organizational structure and operation of the soviets. The same 
reasons may also account for the fact why the codes laying down the 
organization of the judicature or of the procurators’ offices, or the 
legislation governing the cooperatives content themselves with a regu- 
lation confined to a relatively narrower scope. Still this will not say 
by any means that the present laconic wording of the constitutional 
charters in the sphere of the organization of procurators’ offices or 
the organization of local councils, or e.g. as regards the coop- 
eratives, is in all cases justified. In the following discussions ref- 
erence will be made to several elements of cooperative relations 
which are significant as safeguards and require a constitutional 
regulation. 

In the analysis of the scopes of regulation of the socialist con- 
stitutions the problems of federation have to be dealt with in so far 
as the federal constitution of the Soviet Union had an appreciable 
impact on the shaping of the scopes of regulation in the course of 
socialist constitutional evolution. Several scopes of regulation are 
missing in the constitutions of the people’s democracies which have 
justifiably been omitted in the Soviet constitution of 1936, which, 
however, have been included in the constitutions of some of the 
union republics. Such scopes are e.g. the fiscal law, or the regulation 
of the administrative organization of local agencies. In other cases 
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the example of the federal constitution acted as an incentive to the 
expansion of the scope of regulation. (So e.g. in the constitutions 
of several people’s democracies the influence of Article 14 of the 
Soviet constitution is clearly recognizable in the detailed regulation 
of the jurisdiction of the supreme agencies of the sovereign power. 
Yet in the Soviet constitution this regulation of the jurisdiction in 
all its details is substantiated merely by the federal character of 
the state and consequently by the demand for a delimitation of the 
jurisdiction of the central agencies with a precision greater than 
usually applied.)*® 


5. THE GENESIS OF THE MOST GENERAL FRAMEWORKS 
OF SOCIALIST CONSTITUTIONS 


In genera] the system of the Soviet constitution of 1936 is associated 
with the results of Soviet jurisprudence in the ’thirties. In this period 
Soviet lawyers developed the system of Soviet political law, and 
within it, the system of a constitution. This explains the undeniable 
fact that in its system the constitution of 1936 bears the marks of 
the ’thirties, their demands and requirements. However, the genesis 
of the system as a whole cannot be segregated from earlier socialist 
constitutional evolution. For that matter the evolution of the system 
of socialist constitutions is a straightforward confirmation of the 
thesis that the statutory regulation of the different social relationships 
will necessarily produce a diverse system of codes even when some 
of the elements of the system are seemingly almost uniform. This 
statement is confirmed convincingly by a comparison of the systems 
of the first Soviet and the first French constitutions. The similarity 
of the two systems is undoubtedly striking enough, although as 
regards both classification and the scope of constitutional regulation 
the similarity is marked only at the first approach. 


18 The tendency to expand the scope of regulation has also been manifest 
in the most recent constitutions. For further information see Footnote 21. 
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System of the 


French constitution of 1791 

Declaration of Human and 

Civic Rights of the 26th August, 
1789. 

Preamble to the Constitution of 
1791. 


Title I 


Fundamental provisions guaran- 
teed by the Constitution 


Title II 


On the territorial division and 
nationality 


Title I 


On public authorities. General 
sections 


I. Legislative assembly. General 
clauses 
1. Number of deputies and 
basis of the representation 
2. Ptimary assemblies, elec- 
tion of the electors 
3. Meetings of the electors, 
election of the deputies 
4. Content and system of the 
primary assemblies 
5. The association of the depu- 
ties to a legislative assembly 
Il. On the monarchy, the sove- 
reign, and the ministers 
1.On the kingdom and the 
king 
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Soviet constitution of 1918 
Introduction 


Title I 


Declaration of the rights of the 
toiling and exploited people 
(Section 1] to 4; no headline) 


Title II 


The general provisions of the 
constitution of the Russian 
Soviet Federated Socialist Re- 
public. (The whole article un- 
der Section 5) 


Title III 


The structure of the soviet power 
(A) Organization of the central 
power 
VI.On~ the All-Russian 
Congress of the soviets 
VII.On the All-Russian 
Central Executive Committee 
VIII, On the Council of the 
Commissars of the 
People 
IX. On the competency of 
the Congress and the 
Central Committee 
(B) On the organism of the soviet 
power in the country 
X.On the congresses of 
the sov iets 


HI. 


IV. 


V. 


2. On the regency 
3. On the royal family 
4. On the ministers 


Exercise of the legislative 
power 


1. Functions and jurisdiction 
of the legislative assembly 

2. Form of the debates 
(procedural order) 

3. The royal assent 

4. Relations of legislation and 
king 


Exercise of the executive 
power. 
General clauses 


1. On the promulgation of the 
acts 

2. On home government 

3. On foreign relations 


On the judicial powers 


Title IV 


The armed forces 


Title V 


On the budget 


Title VI 


Relations of the French people to 
foreign nations 


Title VII 


Procedure of the amendment of 
the Constitution 


XIV. On the electoral 


XI. On the soviets of the 
deputies 
XII.On the jurisdiction of 
the agencies of the 
Soviet power in_ the 
communities. 


Title IV 


The right to vote and to be elected 
XII. Provisions on fran- 


chise (no headline) 

pro- 
cedure 

XV. On the verification and 
annulment of the elec- 
tions and recall of de- 
puties 


Title V 


On the budget law 


Title VI 


The flag and the emblems 
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Both constitutional charters are split up into parts, within these 
into chapters, the French instrument is in addition split up into 
sections, within them into sub-sections and clauses, the Soviet con- 
stitution is divided within its chapters into sections only although 
within the part containing the provisions governing the state organiza- 
tion a further division combining some of the groups of the chapters 
may be distinguished. 

Structural similarity may be accidental only. In fact one may say 
that both divisions are based on the most general elements of the 
state. (Every state has an organism, and also the Soviet state recog- 
nizes the representative system, so it regulates franchise and in the 
first stage of evolution it gave expression to the principles of its 
financial policy through the budget law, etc.) In given cases socialist 
literature recognizes the existence if not of notions universally applic- 
able in both the bourgeois and the socialist systems, in particular 
in the sphere of the formal elements of law, so at least of generally 
used technical terms (to which often the constitution has been assig- 
ned),'’ a circumstance which in certain cases may also lead to apparent 
coincidences. It should also be remembered in this context that as 
much as in the initial stage of Soviet evolution Soviet jurisprudence 
turned against the general traits of earlier bourgeois constitutions, 
so it considered the early bourgeois constitutions which in their 
times were landmarks of progress, the historic forerunners of the 
first Soviet constitution. In the Fifth Congress of the Soviets the 
reporter of the draft constitution drew a comparison between the 
Declaration of 1789 (which was also the first part of the constitution 
of 1791) and the first Soviet constitution.42 There is no evidence 


17 Cf. Braudye, 1. L.: Technical Problems of Legislation (Hungarian trans- 
lation in Jogtudomanyi Ko6zlony, 1958, Nos. 3—4, p. 113). 

18 In his address to the Fifth Congress of the Soviets delivered on the occasion 
of tabling the draft constitution Styeklov specially emphasized the enormous 
revolutionary effect of the Detlaration of 1789 and the ensuing constitution 
on the international plane. A similar influence was meant for the constitution 
of 1918. (Cf. Marsiii Bcepoccniicxwh che3n Copetos. Crenorpadnyeckui oT¥eT 
[The Vth All-Russian Congress of the Councils. Stenographic Record], Moscow, 
1918, p. 189). 


152 


whatever, whether the drafters of the first Soviet constitution relied 
consciously on the first French constitution, although they were 
thoroughly acquainted with it, as mentioned by Gurvitch in his oral 
statement. In addition it is beyond doubt that in the course of draft- 
ing the first Soviet constitution there was no reason whatever for 
driving the departure from the constitution of the first great bourgeois 
revolution beyond a certain point. For that matter in the background 
of a formally similar system there was room enough for a regulation 
differing in its contents as a whole. The Declaration laid down the 
principles of a new social order in the French revolution and so in 
the great proletarian revolution. Still in the declaration of the pro- 
letarian revolution the stress is on the economic emancipation of the 
working class, and not on formal equality and the sanctity of private 
property. In the socialist declaration there are the germs of a con- 
scious definition of the fundamental principles of the socialist order 
of society. The definition of the principal traits of the social order 
will in the course of evolution become the most important section 
of the provisions of all subsequent socialist constitutions, evidencing 
the fundamental character of the constitution for its content elements. 
The French declaration lays down the principles of the government 
system of a nation, whereas the Soviet declaration defines the underly- 
ing principles of a governmental establishment and federation shaped 
for world-wide dimensions. The Soviet constitution expresses the 
sovereign power of the central and local agencies composed of elected 
deputies, whereas the French constitution by applying the principle 
of a division of powers from the very outset restricts the rights of the 
elected agencies. 

The adoption of the constitution of the Hungarian Republic of 
Councils in 1919 was an outstanding landmark in the evolution of 
the system and structure of the socialist constitutions. The constitu- 
tion of the Hungarian Republic of Councils consolidates and classifies 
the scopes defined by the Soviet constitution of 1918 in two main 
parts, viz. the Declaration and the specific provisions of the instru- 
ment, and integrates into the system the subject-matters newly 
brought under regulation, viz. economic management, the problems 
of federation, etc. Apparently the system of the constitution relies 
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on sections, inasmuch as beyond the sections the constitution con- 
solidates the specific group§ of section under unnumbered headlines 
indicating the scopes of regulation. These are — as follows —: Prin- 
ciples. Rights and duties of the citizens (this part contains the general 
rules applying to the social order). The central organization. The 
organization of local councils. The franchise. The budget law. The 
rights of nationalities (i.e. the rules of federation and autonomies 
appearing in their outlines). 

The Soviet union republics which came into being in the territory 
of the former Tsarist Russia drafted their constitutions on the pattern 
of the Soviet constitution of 1918. In each of these constitutions cer- 
tain changes of methods were introduced. For both the scopes of 
regulation and methodological considerations the constitution of 
Georgia promulgated in February 1922, i.e. at a relatively later date, 
after the evolution of the new economic policy, is in particular note- 
worthy. Of the constitutions of the first period this constitution 
reflects the social conditions of the first years following upon the 
definitive collapse of the counter-revolution and the experiences 
gathered in building up the country perhaps most decidedly. Several 
scopes are brought under regulation in the constitution, which have 
been omitted nct only in the Soviet constitution of 1918, but in 
general in all earlier socialist constitutions. The Georgian constitu- 
tion does not make division into sections and chapters, and in twenty 
three Chapters consolidates not only the provisions of the two parts 
of the first Soviet constitution, but also the elements of socialist con- 
stitutional evolution of more than four years. The specific Chapters of 
the constitution by themselves provide evidence of the appreciable 
expansion of the scope of regulation. The first four Chapters, in a 
somewhat detailed form, brought under regulation the problems 
summarized in the Soviet constitution of 1936 under the heading 
“social order”. Chapters I, II, III, with no label attached to them, 
consolidate the general provisions. In Chapter IV the principal features 
of economic and financial policy have been laid down. The rules 
governing the state organism are in minute details and are well 
proportioned. Eight Chapters, from V to XII, deal with the organism 
of the central power, and within these special sections are devoted 
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not only to the congress and the central executive committee, but 
also to the presidium which in line with evolution since 1919 has 
grown into an independent agency of the sovereign power, and in 
addition to the council of the commissars of the people also to the 
commissariats and to the organs of worker-peasant control and 
economic management. The articles on the central organs are closed 
down by the article bringing under regulation the jurisdiction of the 
central executive committee and the congress. Several Chapters deal 
with the organization and operation of the local agencies of the 
sovereign power (XIII to XVII). Detailed provisions govern not only 
the local congresses or soviets and their executive committees, but 
also the departments of the executive committee and their hierarchical 
order, and the mutual relations of the central and local powers. 
Article XVIII deals with some of the aspects of the organization and 
operation of the Judiciary, Chapter XIX regulates the budget law, 
Chapter XX to XXII contain detailed provisions of the electoral 
system, extending to the particular safeguards of the exercise of 
franchise. (Separate Chapters define the franchise, contain the rules 
of the polling procedure, the supervision of the election and the 
recall of deputies.) Chapter XXIII in the conventional form settles 
questions of the coat-of-arms of the state, its flag, and its capital. 

The Georgian constitution of 1922 is extremely instructive for 
socialist constitutional evolution. As a matter of fact its drafting and 
adoption took place in a period when in the Russian Soviet Federal 
Socialist Republic legislation was set going not only in the sphere 
of criminal and civil law, but in general in all other branches of the 
law, so in the sphere of political and administrative law.'® It would 
be no exaggeration to say that in a great variety of the branches of 
law the legislative work of this period formed the foundation of 
Soviet law until of late. During these years, so to say in no time 
(three years altogether) relying on comparatively scanty experiences, 
overcoming all the difficulties and obstacles pioneer work is faced 


19 Tt is generally known that in this period a number of codes were drafted 
and published (the Civil Code of the Russian Soviet Federal Socialist Republic, 
the Code of Labour, the Code of Land Law, the Criminal Code, etc.). 
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with Soviet lawyers completed a by far more extensive, all-embracing 
legislative and codification work than during the thirty years to come. 
Kerimov mentions that codification work was often completed in an 
astoundingly short time, sometimes of a few months only. This may 
perhaps be offered as an explanation for the few, not excessive number 
of technical and formal shortcomings. The same may be said also 
of the Georgian constitution to a certain extent. The headlines of 
some of the articles often miss the point. Often there are sub- 
headlines within the headlines teeming with literal errors, which 
indicate certain notions as the effect of the methodology followed 
at drafting the constitution of 1918 and are far from covering the 
scopes regulated by the wording below them. 

Yet it is not the Georgian constitution that is the last instrument 
of a large-scale scheme of a codification of political law. In 1923 
codification work manifesting itself in special codes extending to 
almost the whole sphere of political law was started. At the end of 
1923 the regulations governing the Central Soviet Executive Com- 
mittee of the Soviet Union, its Presidium, the Council of Commissars 
of the People, the commissariats of the people, the supreme court, 
etc. were promulgated in turn. These publications with the regularity 
and the elaborateness of a code embrace the legal material associated 
with the organization, jurisdiction, operation of each an institution. 
The direct effect of these codes is still recognizable. Still the growing 
demand for codification is indicated also by the enormous pro- 
portions of the drafting work of a constitution set on foot in the 
winter of 1923. The presidium of the central executive committee 
entrusted a number of committees with drafting the particular sections 
of the constitution. It is the task of historiographers to analyse the 
circumstances which brought about the dissolution of these com- 
mittees and the appointment of new ones. Today it would be difficult 
to ascertain the reasons why the committees could at a relatively 
short notice, already in June 1923 complete their work. Among others 
this may explain why the constitution defined the principal traits 
only of the state organism of the Union. Several problems of import- 
ance for socialist constitutional evolution were left outside the sphere 
of regulation. In addition as for the structural build-up there was a 
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decline compared to the then well-defined system of socialist con- 
stitutions. (As a matter of fact the draft again was divided into two 
parts, viz. the declaration and the contract.) Still at the same time 
with the chapter on the gene al principles of the organization of the 
federation and their safeguards, further with the division of the second 
part defining the organism the constitution meant a continual 
approach to the actually known system of the constitution of 1936. 
So e.g. the declaration taken up as the first part of the constitution 
and announcing the formation of the Soviet Union may be inter- 
preted as the constitutional provision describing the fundamental 
traits of the social order. Chapters I and II of the second part con- 
tains the general provisions applying to the federation and also the 
legal safeguards of the federal form. The following chapters settle 
certain problems of the state organism of the union republics. 

The union republics continued to develop their constitutional sys- 
tems on the pattern of the constitution of 1924. So e.g. Chapter I 
of the Russian Soviet Federal Socialist Republic of the 11th May, 
1925 deals with the problems of the social order as a category of 
political law. Within the same chapter the constitution defines the 
sphere of means of production of exclusive public ownership, the 
general features of Soviet power, the rights and duties of the citizens 
and brings under regulation problems of the Russian federation. 
In Chapters II to V the constitution defines the state organism, in 
Chapters VI to VIII questions of franchise, the budget law, the flag 
and coat-of-arms, and the capital are provided for. 

The constitution of 1936 relies on a system shaped on these lines. 
It clothed provisions touching the social order as a whole and 
hitherto defined in a declarative form rather in a precise legal form. 
At the same time the new constitution under the conditions of social- 
ism already in being drew the regulation of all types of socialist 
forms of ownership into the sphere of the social order (Chapter I). 
In Chapter II the constitution, in a more systematized and articulated 
form, formulated the problems connected with the federal system of 
the Soviet Union and the union republics. Chapters III to IX deal 
with the state organism. As compared to the constitution of 1924 
the central governmental and administrative agencies of the union 
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and autonomous republics were defined with greater precision and 
in more details than before. The direct effect of the spirit of the con- 
stitution of 1924 is discernible in Chapter IX where the Judiciary 
and the Procuratcrs’ offices were sutjected to uniform rules, although 
in the spirit of the provisions of the constitution of 1936 the Pro- 
secution may be defined as a type of agency segregated from the 
Judiciary. Chapters X and XI define the fundamental rights and 
duties of the citizens, bring under regulation franchise, i.e. subjects 
which had nct been covered by the earlier constitution. So a system 
was born which with several amendments nct affecting the spirit 
of the systems itself to this day effectively comprises the most essential 
institutions of Soviet political law. 

Only Soviet literature on political law published after the 21st 
Congress of the Communist Party of the Soviet Union advances 
suggestions to revise the structure of the constitution as a whcle in 
conjunction with its amendment. In particular to proposals regard- 
ing the subject-mattzrs of constitutional regulation conclusions are 
attached which may affect the structure of the constitution as a whole 
and nct only the changes of subjects included in the particular 
chapters. (So e.g. proposals for programmatic rules, or the regulation 
of international relations, etc.) Kctok and Romashkin, e.g. propose 
to insert the chapter on civic rights immediately after the provisions 
governing the social order. Kctok advances as an argument that 
this would be in harmony with the greater role of the masses in the 
building up of Communism. Essentially for the same reason he believes 
that franchise should precede the regulation of the state organism, 
and nct follow it. The proposals advanced by P. S. Romashkin 
also affect the constitutional regulation of civic rights. He suggests 
to regulate civic rights next to regulating the social order giving 
as reason that this “would underline the higher appreciation of person- 
ality in the Soviet Union’’. Also he would have franchise included in 
the chapters on the fundamental rights and duties of the citizens.”° 


20 Cf. the report of G. Aleksandrov on the discussion on the evolution of the 
Soviet constitution. SGP. 1959, No. 9, p. 115. — Romashkin, P. 8.: New Phase 
in the Evolution of the Soviet State. Kiilf6ldi Jogi Cikkgyijtemény. (Collection 
of Foreign Papers on Law) 1961, No. 1, pp. 5 to 41. 
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6. SOME OF THE STRUCTURAL VARIANTS OF SOCIALIST 
CONSTITUTIONS 


The fact that actually most socialist constitutions in force bring un- 
der regulation the social relationships embraced by them by relying on 
the structure of the Soviet constitution of 1936, simply insists upon 
a precise definition of the mutual relations of the various socialist 
constitutions and their relations to the Soviet constitution of 1936 
on the ground also of the specific sphere of structure. On this under- 
standing the following groups of popular democratic constitutions 
may be distinguished: 

(a) As regards structure the constitution of the Mongolian People’s 
Republic of 1940 and of the Rumanian People’s Republic of 1952 
are almost uniform with the Soviet constitution of 1936. In the main, 
similar solutions are applied in the 1954 Chinese and the 1960 Mon- 
golian constitutions, but the Chapters are included in 3 Parts. 

(b) The Polish constitution of 1952, the Hungarian constitution 
of 1949, and the Bulgarian constitution of 1947 depart from the 
Soviet constitution of 1936 only by dividing the rules governing the 
economic and political foundations into two distinct chapters. The 
Hungarian constitution goes somewhat further as it consistently 
carries through the segregation of the various types of governmental 
agencies and devotes each a chapter to the Judiciary and the pro- 
curators’ cffices. The Bulgarian constitution keeps apart the rules 
relating to the mutual relations of the organs of the state power and 
the administrative agencies, and consolidates them in aspecial chapter. 

(c) By the arrangement of the civic rights and duties in their system 
(after the rules governing the social order) the Korean constitution 
of 1948, the Vietnamese constitution of 1946 and 1960, the Czecho- 
slovak constitution of 1960 and the Rumanian constitution of 1948 
depart from the Soviet constitution of 1936. (The Rumanian con- 
stitution differs also by dividing the rules governing the social order 
into two groups.) 

(d) The Albarian constitution of 1946 and the Yugcslav con- 
stitution of 1946 divide the subject-matter of constitutional regulation 
into two main parts, and within them into chapters. Bcth constitu- 
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tions, within the social order, separate the problems of the economic 
and political foundations, and as a new chapter insert the con- 
stitutional rules bringing under regulation the relations between the 
agencies of the sovereign power and the administrative organs. The 
Yugoslav constitution settles the questions of the procurators’ offices 
and the Judiciary in separate chapters. 

(e) Several specific traits may be distinguished in the Czechoslovak 
constitution of 1948 and in the constitution of the German Demo- 
cratic Republic of 1949, although these constitutions too reflect the 
influence of the Soviet constitution of 1936.74 


7. THE PREAMBLE IN THE SOCIALIST CONSTITUTIONS 
AND ITS GRADUAL EXPANSION TO A DECLARATION 


In the formation of the system of socialist constitutions the appear- 
ance of the ever more expending preamble is an outstanding event 
from the point of view of the new elements of socialist constitutional 
evolution. It is a known fact that a preamble is the exclusive introduc- 
tion not only of the text of constitutions, and for that matter of 
socialist constitutions. A preamble appears in both socialist and 


#1 An entirely novel structure is found in the 1963 Yugoslav Constitution. 
This Constitution consists of the preamble followed by an introductory con- 
taining the basic principles (mainly in the nature of a declaration) and two 
Parts each divided into Chapters. Part I. contains the general institutions of 
the social and political system covering the full territory of the Federation 
Scparating the socio-economic issues on the one hand and the socio-political 
system, on the other, as well as the rights and duties of citizens. In Part II. 
provisions are included on the central agencies and institutions of the Federa- 
tion. The 1968 Constitution of the German Democratic Republic displays in 
its entirety a specific structure. The first Part after the preamble regulates the 
foundations of the social and state system and, within this, in separate Chapters 
the issues connected with the political system, economic and cultural relations. 
In the second Part the relationships between citizens and communities (organiza- 
tions) of citizens are regulated; within this, separate Chapters are devoted to 
the basic rights and duties of citizens, the rights of enterprises, towns, villages, 
trade unions and socialist cooperative farms. In the third Part the state organi- 
zation is treated in several Chapters. The fourth Part includes provisions on the 
socialist rule of law, administration of justice, and the fifth Part provides for 
the procedure of amending the Constitution. 
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bourgeois legislation as a motivation so to say epitomizing the 
fundamental objectives of at least in the estimation of the legislator 
significant rules of law, often worded in a solemn form, preceding 
the text of the provisions and promulgated together with them. 
A preamble may even introduce international agreements, and not 
only national rules of law. Moreover in international agreements 
often introductory parts may be encountered which enumerate the 
contracting parties and their plenipotentiaries, the underlying reasons 
which have led to the signature of the agreement. In the sphere of 
international law the content, form and legal character of the pre- 
amble have in general been moulded by international custom. The 
informal character of the preamble allows of the incorporation of 
declarations of will which could be taken up in the text of the agree- 
ment laying down the mutual rights and obligations of the parties 
with difficulties only. An essentially similar role has been assigned 
to the preamble also in domestic ‘egislation. It assigns to the rules 
of law, or in the given instance, to the constitution a place in the 
process of historical evolution, and refers to the historical back- 
grounds which have acted as an incentive to the introduction of new 
legislation.?”? No definite rules have been Jaid down for the content 
of the preamble, so there is no obstacle whatever to include mat- 
ter of a normative character in its wording. Nor can a differ- 
ence be made between the preamble and other sections contain- 
ing the provisions proper from the point of view of binding 
force.” 

Socialist jurisprudence emphasizes the significance of the preamble 
mainly from considerations of the establishment of the principles of 
construction. The preamble may even include provisions which by 


22. Cf, Beér—Kovdcs: A Magyar Népk6ztdrsasag alkotmdnya (Constitution 
of the Hungarian People’s Republic), Budapest, 1959. pp. 23 and 24. 

23 Cf. Bonbwaa Copetckas Suunknoneana (The Great Soviet Encyclopedia) 
further KOpuauyeckni cnosapp (Legal Dictionary), Moscow, 1956. Even 
according to the legal dictionary the preamble has a legally binding force in so 
far as the following instrument has to be interpreted in harmony with the pre- 
amble. In addition the preamble may include specified obligations. 
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defining the social function of the act so to say “point beyond the 
system of law in themselves, are connecting links to the social con- 
ditions underlying the legislation’’.24 Therefore the statement may be 
advanced that a preamble (a) may include declarations referring to 
the ends of the given legal provisions, its functions, and historical 
significance which may have a function when it comes to give a con- 
struction to the respective legal rule; (b) may include general prin- 
ciples expressly governing the construction of the pules of law; 
(c) include some sort of a standard, or a rule of behaviour, 
or a rule of law, which for some specific reason the legislator prefers 
to keep apart from other provisions (possibly just in order to emphas- 
ize its special significance). It is in this sense that e.g. Knapp inter- 
prets a number of provisions of the preamble of the Czechoslovak 
constitution of 1948.75 

In bourgeois literature mainly French writers on constitutional law 
discuss the problem of the character of the preamble introducing 
the constitution. Unfortunately in formulating their position in the 
problem they have adhered to conditions of French statutory law 
and ignored problems of theory of a general character to an extent 
that for the establishment of the legal character of the preamble their 
statements may hardly be resorted to even as a basis of further 
reasoning.”* The positions taken in French literature in the matter 
of the preamble in point of fact mainly differ according as the func- 
tion of the preambles attached to the constitution before the Second 
World War, or to that of 1946, or to that of 1958, is investigated. 
The preamble of the constitution of 1946 was qualified by Prelct 
as a legal rule of a force binding the administrative organism, but 


24 Szabo, 1.: A jogszabalyok értelmezése (Construction of the Rules of Law), 
Budapest, 1960, p. 188. 

25 Knapp, V.: A tulajdon a népi demokracidban (Property in the People’s 
Democracy), Budapest, 1954, p. 133. 

26 On summing up the statements advanced by the whole relevant literature 
and by making use of them Jacques Georgel formulates his position in his 
paper on the appraisal of the preamble of the French constitution tn ‘‘Préam- 
bule de la Constitution’ (Cf. Revue du Droit Public et de la Science Politique, 
1960, No. 1, pp. 85 et seq.). 
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as a recommendation of a moral character as far as the National 
Assembly is concerned. On the other hand Rivero and Vedel esta- 
blish the legal or non-legal character of the particular theses of the 
preamble by way of inference from their formulation. Still the 
majority of the writers consider the contents of the preamble of the 
constitution of 1958 theses similar to general principles of law which 
have a binding force mainly in respect of the legislator, although 
even the law-applying bodies are bound to respect them if only 
“within limits wider than the law’’. Georgel calls the attention to a 
few theses which may be turned to good account in a general sense. 
So he would prefer to have the general principles of constitutional 
law included in the preamble. He does not agree with the preamble’s 
restating questions appearing in other provisions of the constitution 
in a more generalized form, or owing to its more general formulation, 
regulating them in a different manner. 

When now the genesis of the preambles of the constitutions is 
investigated the statement may be made that introductory lines 
reminding of a preamble may be discovered already in the Agree- 
ment of the People of 1647. The same is the case with the constitu- 
tion of the United States of America. There is no preamble in the 
first French constitution (perhaps because it begins with a declara- 
tion). In general it would be difficult to establish any regularity here. 
There are preambles in bourgeois constitutions of a most diverging 
character, in the same way as there are none. 

In socialist constitutional evolution the preamble appears relatively 
late. There is no preamble in the Soviet constitution of 1918, or in 
the constitution of the Hungarian Republic of Councils of 1919, or 
the first constitution of the Soviet Union, or in the Soviet constitu- 
tion of 1936. There may nevertheless be introductory parts preceding 
the text of certain constitutional provisions, however, in them merely 
the date of the coming into force of the respective provision 1s 
disclosed (e.g. in the first Soviet constitution). These introductory 
lines cannot be considered a preamble even when they include certain 
measures to be taken in connexion with the intrcduction of the 
constitution. (For example, the first Soviet constitution on making 
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arrangements for the introduction of the constitution in the opening 
lines lays down the teaching of school children in the constitution 
i.e. it is down a statutory rule.) For that matter the first part of 
the constitution, i.e. the solemn form of the declaration of the 
working and exploited people and its content outlining the his- 
torical background did not involve on being preceded by a se- 
parate preamble, The situation was about the same with the 
constitution of 1924, when the declaration announcing the forma- 
tion of the Soviet Union made the introduction of a preamble un- 
necessary. 

In the course of socialist constitutional evolution a preamble 
appeared in the wording of the popular democratic constitutions 
rather than in the soviet constitutions, although even the first popular 
democratic constitutions in general were void of a preamble, so the 
first Bulgarian, the Rumanian and the Yugoslav constitutions. On the 
other hand the Vietnamese constitution of 1946 began with a pre- 
amble. For a short time after the introduction of the Vietnamese 
constitution a mixed practice came to be established. Some of the 
constitutions included a preamble, so the Czechoslovak constitution 
and that of the German Democratic Republic, whereas others ignore 
it. From the Hungarian constitution, adopted in 1949, onwards 
there is a preamble in all socialist constitutions without exception. 
It may also be observed that in the successive constitutions the 
preamble is gradually gaining in significance. Often the preamble 
points beyond the mere demand for outlining the historical back- 
grounds behind the birth of the constitution. So e.g. the Chinese 
constitution of 1954 in its preamble includes a reference to the leading 
role of the Communist Party. In the three socialist constitutions 
of recent origin (i.e. the Mongolian, Czechoslovak and Vietnamese) 
the preamble has grown in volume and is gradually expanding to a 
declaration which does nct merely underline the significance of a 
constitution, but in a generalized form refers to the fundamental 
functions of the state, the principal traits of its international relations, 
and occasionally also to the perspective of the building of Commun- 
ism. This generalization of the preamble and its gradual expansion 
to a declaration is obviously a new trait in socialist constitutional 
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evolution, which has to be reckoned with in the future as a develop- 
ing tendency gathering in strength. This may in several respects 
influence the whole structural build-up of the socialist constitutions, 
in particular as far as the arrangement of the general, often declaratory, 


rules applying to the social order in the system of the constitution is 
concerned.?? 


?? Recent constitutions reflect only a part of this trend of evolution. The 
preamble and the introductory (basic principles) included in the 1963 Yugoslav 
Constitution may be considered in conjunction as a declaration; however, the 
new Rumanian Constitution (1965) does not contain a preamble. Although the 
1968 Constitution of the German Democratic Republic contains a short pre- 
amble, the statements connected with the determination of the perspective 
of evolution are not dealt with in a declaration but are included in the Chap- 
ters providing for the social structure. 
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PART FOUR 


THE LEGAL FORMULATION OF THE 
UNIVERSAL ELEMENTS OF THE SOCIAL SYS- 
TEM AND THE SCCIALIST CONSTITUTIONAL 

EVOLUTION 


1. THE CONSTITUTIONAL PROVISIONS REGULATING 
THE SOCIAL SYSTEM AS THE MANIFESTATION OF THE 
PRINCIPAL FEATURES OF THE SAME 


The social system (or social formation) is a category of historical 
materialism rather than of a discipline of constitutional law. It signifies 
the position occupied by society in the course of historical evolution, 
or the conditions which a given society is living in. As has already 
been pointed out it is a primordial feature of the socialist constitu- 
tions that they express all fundamental traits of the social system 
characteristic of the given country with the precision of science and 
by distinct rules laid down in the constitution. 

The percertion of the constitutional provisions relating to the 
social system in this sense covers a problem of policy-making signific- 
ance. Previously in this book, views recently voiced in socialist 
legal writings have been cited (among these the work of V. F. Kotok 
already mentioned), according to which these rules do not contain 
a direct expression of the social system but the basic organizational 
and operational rules of popular sovereignty, and the basic substan- 
tive guarantees, are thought to be seen in these. On this ground not 
only the scientific examination but, viewed in the perspective of 
evolution, also the regulation of this subject is attempted to be made 
subordinate to this single aspect. This approach of the problem is at 
variance with the experiences of socialist constitutional evolution so far 
gathered. As a matter of fact already on the first approach it will 
be clear that the objects of regulation which socialist constitutions 
prefer to include in their provisions governing the social system, can 
be drawn within the sphere of problems of popular sovereignty 
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arbitrarily only. In addition this approach to a certain extent comes 
under the impact of, and makes concessions to, opinions which tn 
the one way or the other would narrow down, for the time being 
only, the subject-matter of constitutional law, but in the long run 
obviously also the subject-matter of constitutional regulation, to 
power relations. For that matter it is just Kotok who by quoting a 
number of arguments takes a most firm stand against such tendencies. 
This narrow-minded approach to theconstitutional provisions gover- 
ning the social system was unjustified in all phases of socialist constitu- 
tional evolution. (In particular when the tenet substantiated earlier 
is accepted that socialist constitutions are constitutions of the society 
and not only of the state.) It would be even more unjustified in the 
present phase of evolution to accept a contrary view. A study of the 
new elements of socialist constitutional evolution will make it particul- 
arly clear that evolution was perhaps most marked in the sphere of 
this category of legal rules. 

The provisions of the constitution of the Soviet Union of 1936 
applying to the social system bring under regulation two domains, 
viz. (a) the political basis of the state, and (b) the economic basis 
of the state. (A third domain known from constitutional law literature 
viz. the class relations, have not been subjected to special regulation; 
in fact these relations may be inferred from the content of the pro- 
visions referred to above.) In socialist constitutions since introduced 
the cultural-educational functions of the state, the forms of activities 
and organization and the constitutional regulation of the means 
which serve this end, appear as a new element. Considerable addi- 
tions have been made to the material of constitutional regulation 
relating to the political and economic bases. The constitution of 
1936 in the sphere of the political basis merely formulated the class 
content of the state and the fundamental state form of the exercise 
of power. The constitution couples the constitutional rules governing 
the social-organizational forms to the law of association and not to 
the pclitical basis. This is an indication of the concept of a society 


1Cf. (Kotok, V. F.) Komox, B. ®.: O cncteme copetcKoro rocylapcrBeHHOro 
npasa (On the System of Soviet Constitutional Law), SGP. 1959, No. 6, p. 68. 
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under state leadership by virtue of which the elements of the social 
mechanism could perform functions significant from the point of 
view of society as a whole in cooperation with the governmental 
organism, or in subordination to it and not as a distinct form.” 
The constitutional evolution which took place since has extended 
the sphere of the subject-matters of regulation of the political basis 
not only by raising the tenets applying to the popular front type 
agencies so characteristic of popular democracy to the rank of the 
fundamental rules of the social system, but also by referring to other 
social organizations. A further expansion of the sphere of subject- 
matters coming under regulation is indicated by the inclusion of the 
forms of relations between the governmental organism and the masses, 
their direct democratic elements and basic organizational and 
operational principles among the elements of the social system. 

There were appreciable changes also in the sphere of subject- 
matters of regulation of the economic basis. Whereas in the constitu- 
tion of 1936 only the forms of ownership, the principle and targets 
of planning, and the principle of socialist distribution found an 
expression, in latest constitutional evolution, beyond these, the 
presentation of the economic system as a whole, in conjunction 
with the forms of ownership, the state enterprises and cooperatives 
as basic economic organizations, by the side of planning in general 
the most significant methods of economic management, and among 
these the constitutional expression of the direct participation of the 
social non-governmental element, have been given prominence. 
A further new element is the constitutional manifestation of the 
political and economic cooperation with the socialist countries and 
peaceful coexistence of the countries of different social systems. 
Finally, within the sphere of distribution, by emphasizing the prin- 
ciple of socialism, the prospective realization of Communism has also 
found expression. 

In the following discussion the new elements of constitutionalregu- 
lation will be discussed as indicated by these spheres of regulation. 

2 Cf. (Palgunova, T. M. and Farber, 1. E.) aszynoea, T. M. « ®apdep, VW. E.: 
O6 o6utectseHHOM camMoynpassieHHHM (On Self-administration by Society), SGP. 
1961, No. 7, p. 103. 
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2. THE CATEGORY OF A POLITICAL BASIS AND 
THE REASON FOR ITS MAINTENANCE 


The political basis as a technical term of currency in constitutional 
law and in statutory constitutional law emerged for the first time in 
the drafting stage of the Soviet constitution of 1936, and then later 
on in the wording of the constitution of 1936 itself. In the meaning 
of the constitution the political basis of the Soviet Union is formed 
by the soviets embodying the power of the workers of the towns 
and the countryside (Sections 2 and 3). In the literature of constitu- 
tional law the notion of the political basis received a wider con- 
struction at a relatively early date. According to a Soviet textbook 
on constitutional law published scarcely two years after the pro- 
mulgation of the constitution “The political basis of society denotes 
(1) the class or classes of society in whom sovereign power is vested; 
(2) the form in which this power asserts itself, whether or not the 
masses take part in the government of the state, and if so, to what 
extent. The political basis of the Soviet Union are the soviets of the 
delegates of the workers. In the Soviet Union all power is vested in 
the workers of the towns and the countryside represented by the 
soviets. Through the soviets the workers conduct the affairs of the 
state directly ... The dictatorship of the proletariat was accomplished 
in the Soviet Union by the working class in alliance with the broad 
peasant masses, under the leadership of the communist, Bolshevik 
party.”* The respective chapter of the textbook, in conformity with 
the elements of this general statement so to say representing the 
definition of this notion, discusses the class content of the Soviet 
state and then dealing with the fundamental organizational forms 
serving the exercise of power and embcdying the class interest, 
analyses the general organizational and operational principles of the 
soviets, the principal traits of their formation and evolution, the 


3 CopetTcKoe rocynapcTBenHoe upaBo (Soviet Constitutional Law), Moscow, 
1938. In Hungary the English edition is known. The book was published in 
English for the first time in New York, in 1948, as ‘‘The Law of the Soviet 
State’, and then a second edition with no changes in 1951. The quotations are 
from pages 140 and 141 of this latter edition. 
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internationalism of the Soviet form of state further the leading role 
of the Communist Party. The position adopted by the textbook in 
the matter of notions used in the constitution deserves attention because 
the group of the writers of this work participated in the preparatory 
and drafting work of the constitution. 

This definition was extensively approved, in Soviet literature on 
constitutional law. It was in this sense that the textbook of constitu- 
tional law published in 1950 explained the political basis. Accord- 
ingly “the political basis of society is defined by: which classes of 
society have a hold on power, and in what form they exercise this 
power.’ Also S. Ehrlich defines the political basis in the same sense 
in his work “The Political System of the Soviet Union’’, published 
in 1954. Further it is worth while noting that Soviet legal works 
dealing with the governmental establishments of the popular demo- 
cracies published in recent years almost without exception discuss 
the political basis of the particular people’s democracies in this 
sense.® 

However, also other opinions have been voiced in Soviet literature. 
So e.g. A. I. Denisov in his textbook of constitutional law published 
in 1940 under the heading of the political basis deals with the soviets 
only as the organizational forms of the governmental structure.° 


‘ Copetckoe rocynapcrBeHHoe mpaso (Soviet Constitutional Law). Edited by 
(Studenikin, S. S.) Cmydenuxun, C. C., Mcszow, 1950, p. 61. 

® Cf. (Kotok, V. F.—Mazokhina, A. G.) Komox, B. ®.—Maszoxuna, A. T.: 
Pa3BHTHe OCHOBHbIX HHCTHTYTOB rocyaapcTBeHHOrO Npasa TMonpcxoA Hapoanok 
Pecny6nnku (Developing the Principal Institutions of Constitutional Law in 
the Polish People’s Republic), Moscow, 1955, p. 54; (Makhnienko, A. N.) 
Maxuenxo, A. H.: Tocyngapctsenupit crpoé Monscxot# Hapoguot Pecny6nnka 
(The Form of State [Government] in the Polish People’s Republic), Moscow, 
1955, pp. 57 et seq.; (Voievoditch, L. D.) Boesoduy, Jt. O.: Pocynapcrpennpiit 
c1poHi Kutaftckoi Hapoauoh Pecny6nuxu (The Form of State [Government] 
in the Chinese People’s Republic), Moscow, 1956, pp. 74 et seq.; (Makhnienko, 
A. N.) Maxnenxo, A. H.: Tocyaapctsesupit crpos# Monxronsckoh Haponrxoa 
Pecny6nuxn (The Form of State [Government] in the Mongolian People’s 
Republic), Moscow, 1955, pp. 20 et seq. 

® Section 2 of Chapter V of the book deals with the political basis of the 
Soviet Union, whereas Section 1 of the same chapter (‘‘The state of the workers 
and peasants’’) discusses the class content of the Soviet state and also the class 
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Also the textbook of constitutional law published under the editorship 
of I. P. Traynin in 1948 excludes the class forces wielding the sovereign 
power from the notion of the political basis, and thinks to discover 
the political basis in the soviets as organizational forms. However, 
at the same time in the part entitled “the Party and the Soviets’’ the 
textbook takes up the leading role of the party and through this the 
party itself in the organizational forms included in the notional sphere 
of the political basis and ensuring the exercise of sovereign power.’ 

When defining the political basis we shall in the first place take 
into consideration the views which set out from the unity of the class 
forces wielding the sovereign power and of the governmental and 
social organizational forms for the exercise of the sovereign power 
{or backing up the exercise of this power and also consolidating the 
mass basis of state organism). That is, in this sense the political 
basis is in all cases formed by the class or classes wielding the sovereign 
power and the governmental and social organizational forms (the 
basic institutions of the political organization of society) guaranteeing 
the exercise of this power. 

The reasons why the class forces wielding the power and the 
organizational forms of state and society which serve the exercise 
of this power should be conceived as a unity are well established. 
It stands to reason that a separation of the organizational forms 
from the class forces holding the sovereign power will eventually 


structure of Soviet society. (Cf. (Dienisov, A. I.) exucoe, A. U.: Cosetcrc® 
rocyfapctBenHoe mpaso [Soviet Constitutional Law], Moscow, 1940, pp. 149 
and 150.) At the same timein Chapter II the author abstracted from the notion 
of the political basis so to say as a general political analysis summarizes the 
notions relating to the socialist state, the dictatorship of the proletariat, 
the social mechanism of this dictatorship. (Cf. ibid. pp. 34 to 65.) In certain 
respects (e.g. the leading role of the party) the author refers also to the 
subject-matter of statutory Soviet constitutional law. He fails, however, 
to define in the relevant sections what he understands by the notion and 
content of the technical term “political basis” which he took from the constitu- 
tion. 

7 CoseTcKoe rocy23pcTe2HHos mpas?d (Soviet Constitutional Law), ed. by (I. P. 
Traynin) WM. Il. Tpaitaust, Moscow, 1948. (The chapter here referred to is by 
M. P. Kareva.) pp. 111 to 133. 
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lead to formal solutions which will fail to express the real social 
position and functions of these organizational forms. A solution of 
this sort would partly fail to bring to light the wide mass base of the 
socialist state organism, partly leave in the background the universal 
leading role of the Marxist—Leninist party, which so to say moulds 
both the governmental and social agencies into a unity and directs 
them towards the solution of governmental problems of primordial 
importance. 

During the latter years, with the expansion and evolution of Soviet 
democracy (and in connexion with the solution of governmental 
problems) a new light was thrown on the relations between the soviets 
and the social organizations. In the course of the fight against revi- 
sionism and dogmatism the opinion was repeatedly stressed in Soviet 
jurisprudence that the organism of social self-government could not 
be placed in juxtaposition to the socialist state. In fact this self- 
government is ‘one of the organically conccmitant features of the 
state of the dictatorship of the proletariat’”.® The Twenty First and 
the Twenty Second Congresses of the Communist Party of the 
Soviet Union drew a clear-cut line between revisionist and dogmatist 
opinions and the creative development of Marxism by dissociating 
itself from revisionist distortions given expression in connexion with 
the withering away cf the state ard the functicns of the sccialist 
state. The two congresses defined the functions of bcth tke Soviet 
(state) organization and the social mechanism in the expansion of 
Soviet democracy. They recognized the necessity of granting inde- 
pendence to the Soviet organizations, and the expansion of their 
social mass organizational operations. Stress was laid on the develop- 
ment of social organizations in a special sense and their gradual 
introduction into the performance of governmental functions, more- 


§ Cf. Lepeshkin, A. 1.: Criticism of the Reformist and Revisionist “‘Theories”’ 
of State and Law, in: Jogtudomanyi K6zlony, 1959, No. 1, p. 20. It should be 
mentioned also that at certain places the study does not differentiate clearly as 
regards the social organization, so it is impossible to recognize whether by the 
agencies of social self-government the author understands social mass-organiz- 
ational forms attaching to the soviets only, or these included also other 
organizations of the social mechanism. 
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over on transferring to them of competences hitherto coming within 
the sphere of authority of governmental agencies. Soviet juris- 
prudence already in the wake of the resolutions of the Twenty-First 
Congress insisted on the extension of the notion of the political 
basis to non-governmental social organizations. “Section 2 of the 
constitution of the Soviet Union of 1936 lays down that the soviets 
of the delegates of the workers constitute the political basis of the 
Soviet Union. This basis is now gradually expanding to a system of 
non-governmental social organizations which are being introduced 
into the direct performance of governmental functions”.® Studies 
published recently enumerate the particular organizational forms and 
define in a definite form the sphere of organizations belonging to 
the political basis. According to G. I. Petrov and V. S. Petrov, the 
notional sphere of the political basis besides the soviets comprises 
the political mechanism of society in its entirety, i.e. the party as 
leading force, the trade unions, the youth organization and other 
social organizations.’ 

On the grcund of what has been set forth so far it appears to be 
justified to study, how the political basis is related to other categories 
used in political sciences whose contant in part overlap this notion. 


® XXI cbe3q KITCC o pa3BuTun A yKpennenHA COBeTCKOrO COUNaIMCTHYeCKOrO 
rocygapcrsa (The XXIst Congress of the Communist Party of the Soviet Union on 
the Evolution and Strengthening of the Soviet Socialist State), SGP. 1959, No. 4, 
p. 13. Similar statements are today encountered also in a number of other 
manifestations of Soviet jurisprudence. Thus for example, A. Lukianoo in his 
paper: Jl yxeanoe, A.: HekoTopple BONPOCh! pa3BHTHA COLMAJIHCTHYECKOR rocy- 
DapcTBeHHOCTH B COBPemMeHHbI mepHog (CoseTbi genyTaToB TpyAALWHXxcA) 
(Several Problems of the Contemporary Development of Socialist Statehood. 
(The Councils of the Working People’s Delegates], 1959, No. 6, p. 16) comes 
to the conclusion that ‘‘the transfer of the functions of certain state agencies 
to the voluntary associations of the workers ... before all serves the consolida- 
tion and extension of the political basis of the socialist society and the guarantee 
of the continued evolution of socialist democracy. 

10(Petrov, G. I. and Petrov, V. S.) /Tempoe, T. VW. a Hempoe, B C.: 
Couvanucruseckan rocylapcrBeHnocrb Hw OOwiecTBeHHOCTK. Tlpasosenenue 
(Socialist Statehood and Community. Jurisprudence), Leningrad, 1961, No. 2, 
p. 13. 
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In this connexion mainly the problem of the form of government 
comes to the fore. What is the relationship between the political 
basis and the content of the category of the form of government? 
Obviously the political basis is a notion of greater complexity in so far 
as it includes the set of problems implied in the class content defining 
the type of the state. With these problems settled there remains only 
to establish a relationship between the second component of the 
political basis (the governmental and social organizational forms 
serving the exercise of the sovereign power) and the category of the 
form of government. When papers published recently discussing the 
definition of the form of government are analysed, it will be clear 
that this second component is essentially considered to be identical 
with the elements determining the form of governmert of a given 
state. “The form of government is the totality of the political institu- 
tions used to define the policy of the state, the substance of which 
is determined by a class dictatorship.” 

Soviet legal literature discussed the notion of the political basis 
even after the publication of the new draft program of the Com- 
munist Party of the Soviet Union,!? although in the course of building 
Communism and the gradual intrceduction of communist self-govern- 
ment obviously allowance has to be made for an enormous growth 
of the number and the differentiation of the activities of the social 
organization to a degree which will undoubtedly suggest the recon- 
sideration of the legitimacy of a category of such extent and com- 
plexity, which embraces the spheres of bcth the type of state and the 
form of government. This author believes that even when in the text 
of the constitutions the category of the political basis may eventually 


1 Haldsz, P.: Az allamformatan néhany kérdése (Some of the Problems of 
the Doctrine of the Forms of Government), Pécs, 1959, p. 7. The same position 
is taken by Zoltan Peéreri. (Cf. Az allamforma fogalmarol (On the Notion of the 
Form of Government), AJI Ertesitdje, 1961, Vol. IV, No. 3, p. 310). 

12 (Stepanov, 1. M.) Cmenanos, VW. M.: Xapaxtep 4 opMbl s3anmMogei- 
CTBHA OPraHOB rocy AapcrBeHHOw BacTH C OOWIeCrBeHHbIMH OpraHH3aunaMH Tpya- 
aumuxca B CCCP (The Character and Pattern of Cooperation Between State 
Power [Government] Organs and the Social Organizations of the Working 
People in the Soviet Union), SGP. 1961, No. 8. 
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not be included, for theoretical inquiries, it will retain its usefulness 
for a long time. By means of this notion, aspects of the governmental 
and social organizational forms may be expressed, the analysis of 
which is specifically the subject-matter of the constitutional law. 
At the same time, the process which in the sphere earlier termed as 
purely governmental puts into prominence the social elements, suggests 
the need for an analysis of the technical term in a sense that in con- 
formity with its “social” notion understocd in a wider sense it should 
consciously be used in the sense of “the political basis of society”’. 
A suggestion to this end was put forward already in 1959. Farberov 
raised it in a debate on Soviet constitutional evolution.” At that 
time Kctok believed that the suggestion was brought forward pre- 
maturely. Still its relevancy cannot be called into doubt by now. 


3, THE CONSTITUTIONAL RULES DEFINING THE CLASS 
SUBSTANCE OF THE SOCIALIST STATES AS THE ACCURATE 
EXPRESSION OF THE POWER RELATIONS OF A GIVEN PERIOD 


From the introduction of the first socialist constitution onwards 
each subsequent socialist constitution explicitly and in an unmistak- 
able form (i.e. nct only indirectly, through certain institutions, as 
may be said of the bourgeois constitutions) gives expression to the 
class substance of the state, in conformity with the phase of evolution 
of the socialist state clarifies the class relations of the given period, 
determines the classes which have a hold on power, and at the same 
time defines the spheres of the strata or classes of society which take 
part as allies in the exercise of power. In other words it formulates 
the class basis of power. The studying of the evolution of regulation 
has become particularly topical because whereas earlier socialist 
constitutions though in divergent legal forms but in general laid 
down the dictatorship of the proletariat and its corresponding power 
relations, the program accepted by the Twenty-Second Congress of 

13 Cf. (Aleksandrov, G.) A.1excandpoe, T.: O pa3sutum KoncTHTyuUHH CCCP B 
cpeTe pewenuu XXI che3zna KIMICC (The Evolution of the Soviet Unions’ Con- 


Stitution in the Light of the Resolutions of the XXIst Congress of the Com- 
munist Party of the Soviet Union) SGP. 1959, No. 9, p. 111. 


175 


the Communist Party of the Soviet Union requires the expression 
of the class substance of a socialist state in the Soviet constitution 
to be introduced where the dictatorship of the proletariat has been 
established, however, with the leading role of the working class 
retained. 

As regards class substance until now all socialist constitutions have 
repeated the dictatorship of the proletariat. At the same time in this 
significant matter these constitutions made it their end to give 
expression to the actual situation and the particular features follow- 
ing from the social and historical background of the country in 
question with as great an accuracy as possible so that while identical 
provisions may be found as regards the essence they show a number 
of major differences. Such differences may be demonstrated nct only 
within the various groups of socialist constitutions but even between 
the constitutions of a single socialist country within a relatively short 
period of evolution. 

As regards the formulation of the class substance the first Soviet 
constitution presents the conditions prevailing in two periods extreme- 
ly close to each other, i.e. January and July 1918. The first part of 
the constitution, i.e. the first section of the Declaration approved on 
the 24th January, 1918, terms “the soviets of the delegates of the 
workers, soldiers and peasants’’ as the holders of power. Although 
the constitution lays down a line of division between Soviet power 
and the exploiting classes in so far as it declares the completely eliminat- 
ing exploitation to be the fundamental task, still it refrains from 
differentiating in an unmistakable form between the various strata 
of the peasantry. The constitution reflects the condition of power 
when the Bolshevik party still formed some sort of a coalition with 
the Social-Revolutionaries, when some of the kulaks or the wealthy 
peasants were still on the soviets, when “in the villages the October 
Revolution has not as yet started.” The time of the committees of 
the poor peasants had not yet come. In the territories where at that 
time the Bolsheviks were the exclusive holders of power a sharp line 
had already been drawn between the different strata of the peasantry. 
For example, according to the first instruction issued by the Com- 
missariat of the Interior to the local soviets, only ““working elements”’ 
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could be elected on the soviets, hereincluded the working intelli- 
‘gentsia. Kulaks and rural exploiters were declared ineligible. Alt- 
hough the constitution speaks of the dictatorship of the working 
class and thepeasantry in general terms only, still already at that 
time the stress laid on the ‘“‘batraks” (farm hands) indicates the trends 
of evolution and the special position of the poor peasantry.’4 The 
fragments left over at the Commissariat of Justice from the period 
after the Third Congress formulate the class substance of power in an 
essentially similar manner. We shall not dwell upon the various 
proposals of the Social-Revolutionaries which were intended to 
replace the dictatorship of the working class by reference to the 
general category of the power of the working people . On the other 
hand the draft prepared by the Commissariat of the Interior mainly 
containing the principles of franchise deserves mentioning. A dis- 
tinction is made in that document between peasant and peasant, the 
term ‘small peasant’ is already used, and the ownership of 
machinery is mentioned as the criterion distinguishing working 
peasants and exploiters. Finally it was in this period, in the course 
of drafting the constitution, that the class substance of the Soviet 
power was defined, at a time when owing to the critical food situation 
in the countryside the “food supply dictatorship” came to the fore 
and with it a strong solidarity between the working class and the po- 
orest of the peasantry was being forged. The formulation of the con- 
stitution as a whole so to say clings to this momentarily extremely 
strained situation. In the sitting of the drafting committee of the 
19th May the general provisions were adopted according to which 
“it is the fundamental function of the constitution of the Russian 
Soviet Federal Socialist Republic, in view of the present transitional 
situation, to bring about the dictatorship of the urban and rural 
proletariat and the poorest of the peasantry in the form of 


14 (Gurvitch, G. S.) Typeuy, T. C.: Uctopua Cosercxoa# Konctatryunn (The 
History of the Soviet Constitution) Appendix I. Instructions for the formation 
of a uniform soviet organization. 

18 Gurvitch mentions that although there were many social-revolutionaries 
at the commissariat of justice, still in the drafting department bolsheviks were 
working, so that this section reflects a bolshevik position. (Op. cit. pp. 9 and 10.) 
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strong Soviet power, the total suppression of the bourgeoisie, the 
complete abolition of exploitation of man by man, for establishing 
socialism when there will be no more a class stratification and state 
power will cease to exist”.!® At that time the provision of Article 
10 which in addition to the dictatorship of the working class and the 
poor peasantry in general contained also provisions on the power of 
the working people was still missing in the wording.’? To this 
formulation the finally approved wording attached that “In the 
Russian Soviet Federal Socialist Republic all power is conferred 
on the working population united in the rural ard urban soviets 
of the country”. In the following sections the constitution defines 
through providing for the franchise the strata of scciety which can- 
not be included in the category of working population. 

It should be remembered that even among the Bolshevik pro- 
posals wordings are known which speak in general terms of the 
toiling peasantry instead of the poor peasantry. In the first draft of 
the Declaration then still in the preparatcry stage “‘the wcrking class 
in conjunction with the tciling peasantry’ takes over power in order 
to “transfer it to all working people.” 

It may perhaps appear to be going too far into the details to 
outline in connexion with the analysis of the finally approved word- 
ing of the constitution of 1918, opinions which were changing almost 
every month. However, it should be remembered that in the defini- 
tion of the class substance of the state these provisions had an 
appreciable effect on subsequent Soviet constitutions even when it is 
admitted that in formulating their provisions these constitutions 
start likewise from the social conditions characteristic of the given 
period. For example, according to Article I of the Ukranian con- 
stitution adopted in March 1919 “The Ukranian Socialist Republic 
is the organization of the dictatorship of the working and exploited 
masses, the organization of the proletariat and the poor peasantry 


16 Gurvitch, op. cit. Appendix XII, Paragraph 1. Verbatim identical with 
Section 9 of the first constitution as adopted. 

17 Drafts of an almost similar wording are known from before, as e.g. the 
draft of home commissariat referred to above laid down that “the Russian 
republic shall be the free socialist association of the working people of Russia”. 
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above their former suppressors and exploiters, the capitalists and the 
landowners. The function of this dictatorship is to complete the 
transition from the bourgeois order to socialism, by accomplishing 
the socialist transformation and the suppression of the counter- 
revolutionary attempts of the wealthy classes; after this task had been 
completed, the dictatorship will come to an end; thereafter when 
the future communist system would have been shaped, the state 
too would cease to exist by surrendering its place to the free forms 
of coexistence... etc.” That is, this formulation distinguishes between 
(a) the coming to an end of the dictatorship of the proletariat, 
and (b) the withering away of the state. 

On the 23rd June, 1919 Lenin made his well known speech in 
which he defined the notion of the dictatorship of the proletariat with 
validity for the whole period of dictatorship of that class: ‘The 
dictatorship of the proletariat is a class alliance of a specific form 
of the proletariat, the vanguard of the working people and the large 
number of non-proletarian strata of the working people (the petty bour- 
geoisie, small proprietors, peasantry, intelligentsia, etc.) or the major- 
ity of them — it is an alliance against capital, an alliance for the comp- 
lete overthrow of capital, the complete suppression of the resistance of 
the bourgeoisie and its efforts for a restoration, for the final establish- 
ment and consolidation of socialism.”?® (At the same time against 
Kautskyan misrepresentations and vulgarizations Lenin expressly stat- 
ed that the substance of this alliance could be analysed only on the 
ground of actual conditions and never on the level of the general plat- 
itudes of democracy or liberty). Unfortunately this differentiated defini- 
tion equally expressing the totality of the dictatorship and alliance, 
their peculiar form and ends was for a long time missing in the soci- 
alist constitutions. Even in literature it came into prominence only 
after the Second World War, simultaneous with the recognition of 
the relatively peaceful path of evolution of popular democracies.’® 


18 Lenin, Works, Vol. 29, Moscow, 1950, pp. 350 —351 (in Russian). 

19 Cf, Vishinsky: A szovjet allam- és jogtudomany kérdései. (The Problems 
of the Soviet Administrative and Legal Sciences.) (Two studies.) Budapest 
1950. pp. 8—102. 
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At the time of the introduction of the constitution of the Hun- 
garian Republic of Councils (1919) this definition of Lenin could not 
yet been known. Article | of the constitution refers partly in a form 
similar to the Ukranian constitution to the power of the working 
class.2° Articles 2 and 3 of the constitution lay down this statement 
in a positive form: The Republic of Councils is the republic of the 
councils of workers, soldiers and peasants’’. (Article 2.) ““The Republic 
of Councils grants no place to the exploiters in any council.” (Art- 
icle 3.) Opinions have been voiced in recent literature as if the con- 
stitution of the Hungarian Republic of Councils was guilty of a grave 
error in determining the class substance of the sovereign power, 
inasmuch as “it failed to set itself the creation of a close alliance of 
the working class with the toiling peasantry as an objective’’.?! 
Article 2 of the constitution quoted above exculpates the Hungarian 
Republic of Councils of this charge, in particular when the original 
wording of the draft and the debate preceding the formulation of 
the eventually approved variant are known. In the original draft 
the poor peasants were mentioned. However, it was argued that the 
term “poor” was void of any specific sense ever since the toiling 
peasantry were on power. Suggestions were made to use the term 
‘agricultural proletarian” or “agricultural worker’. (The debate 
Suggests that at that time all working persons were meant by the 
term “proletarian” or “worker’’.) Nyisztor, the commissar of agri- 
culture, raised the idea of the category of “toiling farmer’, a term 
almost uniform with the modern toiling peasant. The proposal was 
rejected for fear that it would embrace the “kulaks” too on the ground 


20°TIn the Republic of Councils the proletariat has taken in its hands all 
freedoms, rights and power in order to terminate the capitalist system and the 
rule of the bourgeoisie and put in its place the socialist system of production 
and social system. However, the dictatorship of the proletariat is only a means 
of the termination of all sorts of exploitation and class rule and of the prepara- 
tion of the social system which does not recognize classes and where the princi- 
pal means of class rule, the power of the state will also come to an end.” 
(Section 1.) 

21 Cf. (Lebovitch, M. F.) Jledoeux, M. ®.: Coserss Bp Benrpaa 1919 r. 
(Councils in Hungary in 1919), SGP. 1958, No. 2, p. 78. 
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that a peasant owning 100 yokes of agricultural land was also doing 
work. Afterwards the national congress of councils appointed a 
special committee which eventually tabled the wording which was 
then approved. It was suggested that the constitution could safely 
use the term peasant of a general character since other provisions of 
the constitution anyhow decreed that a peasant exploiting the work 
of others could not be considered as a participant of power.” It is 
beyond doubt that the drafters of the constitution and those who 
passed it approved its wording in the knowledge that it included the 
alliance of the workers and the toiling peasants. 

The expression of the alliance of the working class and the toiling 
peasantry appeared in this form for the first time in the first Armenian 
constitution of the 2nd February, 1922, as well as the constitutional 
enactment of the revolutionary dictatorship of the workers and the 
toiling peasants constituting the class substance of the state (Article 5). 
The Georgian constitution provides in the same form, however, 
with the difference that the working class and the toiling peasantry 
establish the dictatorship of the proletariat by vesting its own delegates 
with all powers (Article 1). The constitutions of the union republics 
adopted after the formation of the Soviet Union essentially use this 
term for the constitutional regulation of the dictatorship of the prole- 
tariat. An example is the constitution of the Russian Soviet Socialist 
Federal Republic of 1925, which in Article 1 mentions the dictator- 
ship of the proletariat with reference to the earlier constitution, then 
in Article 2 lays down that the Russian republic is the socialist state 
of the workers and the toiling peasants. There is a new trait in the 
constitution of 1936 in so far as by confirming the sovereign power of 
workers and peasants it refers also to the power of the working people 
of towns and villages. ““The Union of Soviet Socialist Republics is the 
socialist state of workers and peasants” (Article 1). “The political 
basis of the USSR is formed by the soviets of the delegates of the 
working people, which have developed and consolidated as the 
outcome of the overthrow of the rule of landowners and capitalists 


22 Proceedings of the national assembly of Councils, Budapest, 1919, pp. 
240 et seq. 
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and the establishment of the dictatorship of the proletariat” (Art- 
icle 2).‘‘ In the USSR all power is vested in the working people of 
towns and villages, who are represented by the soviets of the delegates 
of the working people” (Article 3). It is worth while noting the method 
of wording which couples both the dictatorship of the proletariat 
and the power of the working people to the soviets, and formulates 
both as the power prevailing through the soviets. It is in this compos- 
ition of a worker-peasant state that the constitution in a direct 
manner attaches the sovereign power to the narrower class alliance 
of workers and peasants. 

In the initial stage of the evolution of popular democratic con- 
stitutions the constitutional regulation of the class substance of the 
sovereign power, and in general the content of this regulation, were 
governed by the circumstance that in the popular democracies evolu- 
tion set cff from the plane of a united national front which eventually 
led to laying the foundations of the sccialist system of government 
and society, where by the side of the working class, the tciling 
peasantry and the progressive intelligentsia even various elements of 
the exploiting classes have a place. Dependent on the particular 
features of the social system, class relations, and historical situation 
of the particular popular democracies in the first stage of evolution 
only the enemies of the popular liberating forces were barred from 
taking part in the exercise of power. Therefore during the first period 
of popular democratic evolution the constitutions formulated the 
class substance of power within limits wide enough to give a share 
in the exercise of power even to certain strata of the exploiting classes, 
without at the same time precluding the formation of a popular 
democratic state power, within which the dictatorship of the prole- 
tariat became a reality. The fact that in the initial stages of evolution 
the course of popular democratic evolution was far from being 
elucidated contributed corsiderably to the forms of regulation to be 
found in the first popular democratic constitutions. So e.g. the 
criteria were unknown by which certainty could be obtained whether 
at a definite stage the popular democratic state accomplished the 
functions of the dictatorship of the proletariat. These circumstances 
account for in part why the first popular democratic constitutions 
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in general resorted to the concept of the people’s power. Nor did 
these constitutions decide the question whether the concept of the 
people included the working people only, or also other strata of the 
population were also dencted by it. Moreover in tle beginning this 
latter, wider construction appeared to be the more straightforward, 
and only at a later stage of development the concept of the people 
as being identical with the working masses began to take shape. 
It was in part this later construction that made possible that the 
constitutions introduced during the first stage of popular democratic 
evolution could serve the cause of the building of socialism without 
having been amended. So e.g. of the constitutions referred to above 
that of 1947 of the Bulgarian People’s Republic is still in force in 
its original wording. As regards the constitutions of the democratic 
republics of Asia this formulation, or the retaining of this formulation 
in the present period, is justified by the existing social and _his- 
torical conditions. So e.g. the constitution of the Vietnamese Re- 
public of the 3lst December, 1959 makes use of the general con- 
cept of the people’s power when it defines the class substance of the 
sovereign power, although in its introduction it sets the building 
of socialism as an objective and provides for the leading role of the 
working class. For that matter the constitutions of the first stage of 
popular democratic evolution, except those of Rumania (1948) 
and Czechoslovakia (1948), do not even refer to the leading role 
of the working class. 

The constitution of the Hungarian People’s Republic was the first 
which came into being at a time (1949), when the conditions of the 
formation of the dictatorship of the proletariat while the conditions 
of popular democracy were prevailing had largely been made clear. 
On the other hand in most of the popular democratic countries the 
process was completed as the result of which the exploiting classes 
were gradually discarded from governmental power and the leading 
role of the working class was beyond dispute. It should also be borne 
in mind that Lenin's concept of the dictatorship of the proletariat 
was revived in that period. It was by no means accidental that in the 
constitutions adopted after 1948 for the first time a formulation of 
the class substance of the sovereign power appeared which was 
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congruous with the Leninist concept of the dictatorship of the pro- 
letariat as mentioned before. 

The provision of the Hungarian constitution that “‘in the Hungarian 
People’s Republic all power shall be vested in the working people”’ 
(Clause 2, Article 2), formulates a wide class basis of power and 
decidedly takes a stand in a sense that in conformity with the Leninist 
concept of the dictatorship of the proletariat the class alliance embrac- 
ing all working classes and strata of the working society are holders 
of power. In the following the constitution makes it clear that this 
alliance has as its explicitly laid down objective the final establishment 
of socialism, the liquidation of exploitation for good and the over- 
throw of the exploiting classes; by means of this alliance the work- 
ing class will gain the mastery over the exploiters. ‘The state of the 
Hungarian People’s Republic... shall fight against all forms of 
exploitation of man, it shall organize the forces of society for the 
building of socialism...” (Article 3). 

The constitution indicates in an unequivocal way the characteristic 
features of this alliance: the leadership is vested in the most revolu- 
tionary, most organized toiling class, the class most consistently 
fighting for building up socialism, i.e. the working class. The alliance 
has been brought about in order that the working class might lead 
— in a governmental capacity — the broad masses of non-proletarian 
workers towards a socialist society and then in the fight for Com- 
munism and the creation of a classless society. The exclusive leading 
role held in this alliance expresses the sovereign power of the work- 
ing class, i.e. the dictatorship of the proletariat led by its vanguard. 
The constitution confirms the leading role of the working class from 
a number of aspects. It is effected in part, as will be mentioned in 
the following discussion, in the formulation of the worker-peasant 
alliance, partly in respect of the whole class alliance constituting 
the dictatorship of the proletariat, and this in close connexion with 
the leading role of its vanguard, the party of the working class. 
“The working class relying on the democratic unity of the people 
and led by its vanguard shall be the leading force of governmental 
and social activities” (Article 56 of the Hungarian  constitu- 
tion). 
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Chapter I of the Hungarian constitution reflects the fundamental 
teaching of Marxism—Leninism that the stability of the broad class 
alliance constituting the class substance of the dictatorship of the 
proletariat and embracing the entire working-population in the first 
place depends on the stability of the alliance of the working class 
and the toiling peasantry. In this sense in the establishment of the 
dictatorship of the proletariat primordial functions are vested in the 
indissoluble allience of the working class and the toiling peasantry. 
It is clear from the wording of the constitution that in the popular 
democratic system of Hungary the primary leading principle of the 
dictatorship of the proletariat is ‘the maintenance of the alliance of 
the proletariat and the peasantry in order that the proletariat might 
preserve its leading role, the sovereign power”.~ This is expressed 
by the provision of the Hungarian constitution that “The Hun- 
garian People’s Republic shall be a state of the workers and the 
toiling peasants” (Clause 1, Article 2). It is for this reason that the 
constitution underlines the statement that “In the Hungarian People’s 
Republic the class alliance of the working class and the tciling 
peasantry shall be attained under the leadership of the working class” 
(Article 3). 

In the wording of the Hungarian constitution there is still some 
uncertainty when it comes to incorporate the particular components 
of the concept of the dictatorship of the proletariat in the various 
sections of the constitution. In the socialist constitutions adopted 
subsequently the wording of the constitution sets off from the broad 
class basis of power in a far more conscious way and concludes in 
the leading role of the working class. So according to Clause 2 of 
Article 1 of the Polish constitution of 1952 in the Polish People’s 
Republic power is vested in the working people of town and village. 
In its Preamble the constitution lays down that “the basis of the 
existing popular power of Poland shall be the alliance of the working 
class and the toiling peasantry. In this alliance the leading role shall 
be vested in the working class, the vanguard class of society’. The 


23 Lenin: Works, Vol. 32, Moscow, 1950, p. 466 (in Russian). 
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constitution of the Rumanian People’s Republic adopted in 1952 is 
similar in its formulation. “The Rumanian People’s Republic 
shall be a state of town and village working people (Article 1). 
In the Rumanian People’s Republic the basis of the people’s power 
shall be the alliance of the working class and the toiling peasantry, 
where the leading role shall be vested in the working class (Article 2).” 

The constitutions of the Czechoslovak Socialist Republic and the 
Mongolian People’s Republic of 1960 were intrcduced at a time when 
the foundations of socialism had already been laid in these countries. 
This permitted a broader formulation of the class basis of power. 
According to Article | of the Czechoslovak constitution “The Czecho- 
slovak Socialist Republic shall be a socialist state relying on the 
firm alliance of workers, peasants, and intelligentsia under the 
leadership of the working class’’ (Clause 1). According to Article | 
of the constitution of the Mongolian People’s Republic “The Mon- 
golian People’s Republic shall be a socialist state of the workers, 
the ‘arats’ (the arats are cattle breeders and agriculturists) working 
in cooperatiyes and the working intelligentsia which shall be based 
on the alliance of the working class and the ‘arats’ working in 
cooperatives”. 

The two constitutions settle a dispute often emerging in the course 
of socialist constitutional evolution. The dispute namely was about 
whether or not the socialist intelligentsia is entitled to a special 
mention in the constitution. The well known position taken by the 
rapporteur on the constitution of the Soviet Union of 1936 was 
opposed to several proposals to include a reference to the intelli- 
gentsia and evoked that the intelligentsia recruited its rank and file 
from the working class or the peasantry so that it could not be 
qualified as a distinct class. The articles incorporated in the constitu- 
tions quoted earlier do not by themselves bring about a change of 
the opinion formed of the intelligentsia as a stratum of society; this 
fact, hcwever, cannot prevent the growing role of socialist intelli- 
gentsia from being expressed on aconstitutional level, where the basis 
of power is provided for. The circumstance that this formulation 
appears in the constitutions of two countries advancing on So diver- 
gent paths in their history admits of the conclusion that this formula- 
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tion of the class content of the sovereign power might become a 
general feature of socialist constitutions.” 

Obviously the further evolution of the Soviet constitution will 
rely on the class substance of the Soviet State as formulated in the 
new program of the Communist Party of the Soviet Union. It is a 
legitimate consequence of the evolution of the Soviet Socialist State 
that the need for class dictatorship has ceased to prevail in the 
Soviet Union. “By ensuring the complete and definitive victory of 
socialism, the victory of the first phase of Communism and the transi- 
tion into the period of the building of unfolding Communism the 
dictatorship of the proletariat has completed its historic mission 
and from the point of view of the tasks of internal evolution has 
become unnecessary in the Soviet Union”’ is stated in the declara- 
tion on the program of the Communist Party of the Soviet Union. 
Still the leading role of the working class will remain. The dictator- 
ship of the working class from necessity contained the realization 
of the leading role of the working class, still beyond this also entails 
a number of elements which in the process of the suppression of 
the remnants of the hostile classes manifested themselves as the aspect 
of violence of dictatorship. Dictatorship as the tool of the revolu- 
tionary conversion of society was exercised by the working class 


*4 This is borne out by the 1965 Rumanian and the 1968 German Democratic 
Republic constitutions in which the class substance of the state is defined with 
reference to the alliance of classes reflecting the dictatorship of the proletariat, 
within which the intelligentsia is specially mentioned. The nature of political 
power and the class substance of the state is expressed in a specific way in the 
1963 Yugoslav Constitution. The various classes or strata of society are not 
mentioned; however, the working class is pointed out in a separate place — in 
conjunction with the statements on the leading role of the Yugoslav League of 
Communists. (Basic principles V1) Yugoslav writings on constitutional law 
when analyzing the 1963 Constitution evoke the class substance of the state 
when the nature of the Constitution is defined. ‘‘C’est l’acte d'une société qui 
est en train de dépasser Ja dictature du prolétariat, congue comme la forme 
inittale du systéme politique d’un socialisme encore sous-développé, de permettre 
le développement du socialisme.” Jovan Djordjevic: Conception générale et 
structure de la nouvelle constitution de la Yougoslavie. — La constitution 
Yougoslave de 1963. Paris, 1966. p. 13. 
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in a specific historical period, and that from the moment of getting 
hold of political power to the completion of the fundamental! tasks 
of socialist revolution. On the other hand, the working class had 
piloted the fight of the toiling masses for the victory of the socialist 
revolution even before the establishment of the dictatorship of the 
proletariat. The working class will retain this leading role even after 
the abolition of dictatorship and under conditions of the all peoples’ 
state will conduct the struggle for building up Communism on a 
social scale.”5 


4. THE PRINCIPLES OF THE DIVISION OF THE 
ORGANIZATIONAL PATTERNS OF STATE AND SOCIETY 


In the sphere of the other constituent of the political basis the 
salient problem of socialist jurisprudence has been for a long time 
the division of the organizational patterns of society and state. The 
method of delimitation deserves special attention in the present period 
of the evolution of socialist statehood in conjunction with the various 
means and ways of the process as the outcome of which the elements 
of social self-government gradually come into being on the path 
leading to Communism. A dual, simultaneously effective path of the 
realization of social self-government as laid out in the declaration on 
the program of the Communist Party of the Soviet Union becomes 
visible, viz. (a) the expansion of the democratic elements and methods 
of operation of governmental organs of the council type or showing 
the features of councils which are basically the same in all socialist 
countries, the direct participation of the working individuals in the 
operations of governmental agencies, the reinforcement of the mass 
organizational forms attaching to the various types of governmental 
agencies; (b) the further expansion of the role of the social organiza- 
tions in the performance of functions devolving on scciety.” In the 
evolution of the political system of the socialist states these two 


25 Romashkin, P. S.: The Soviet State and Communist Self-administration. 
(Hungarian translation in) Jogtudomanyi Kozlony, 1961, Nos. 11—12, pp. 560 
et seq. 
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spheres are closely linked together in all phases of evolution. Con- 
sequently so to say from necessity the gradual shaping of the system 
of social self-government will raise theoretical and practical problems 
to be solved in this sphere as required by the interdependence between 
these issues. However, whereas earlier a division simply served the 
ends of a better separation of the specific tasks the social and govern- 
mental agencies are in charge of; actually it may contribute to the 
development of the specific organizational and operational patterns 
of the social agencies. As a matter of fact in the Soviet Union, and 
even in other socialist countries, a number of social agencies emerged 
in a period when social life almost in its entirety had been led by the 
government. For this reason these agencies to an appreciable degree 
adopted the working methods of the government agencies. Nor is 
it a secret that attempts at doing away with the phenomena of official- 
dom in a whole set of social agencies were futile, like e.g. at prevent- 
ing the proliferation of the number of members of the permanent 
and salaried clerical staff. 

A division also helps in fighting revisionism, as it does not relegate 
into the background state organs. but with precision outlines their 
functions in the process of creating communist self-government. 
It also contributes to the suppression of dogmatic tendencies which 
often on the pretext of the socialization of governmental functions 
in fact want to merge the whole social mechanism with the govern- 
ment machinery.”° 

Tenets advanced in either bourgeois constitutional law and juris- 
prudence or even bourgeois sociology will be of no use at drawing 
a line of division between the organizational patterns of state and 
society under socialist conditions. When the social functions of the 
socialist constitutions have been defined it has been pointed out that 
even when of late bourgeois sociology has been making efforts to 


26 Cf. (Karapetian, L. M. and Razin, V. I.) Kapaneman, JI. M. un Paszun, 
B. W.: O68 wuccn nO:anHU pa3BHTHA COUM@JIMCTHIeCKOM FrocyapcrBeHHOCTH 
(On Researches into the Evolution of Socialist Statehood), Bonp. ®nnq. 
1961, No. 6. pp. 160—161; (Lukianov, L. M. and Lazarev, V. M.) /7yxoanoe, 
JI. M. u Jlazapee, B. M.: Cosetcxoe rocyaapctso a O6FulecTBeHHbie OpraHH3auHH 
(The Soviet State and Social Organizations), Moscow, 1960, p. 26. 
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distinguish a sphere of social activity by the side of governmental 
and private activity, it nevertheless examines the entire sphere from 
aspects of the sphere of private activity in its entirety. For that 
matter legal regulation and jurisprudence consciously and expressly 
set out from the categories of “private” and “state”. Recent attempts 
at delimitation in general accept the “politically controlled character” 
of activity, and the monopolistic nature of certain functions as 
criteria which would be suitable for the delimitation of the govern- 
mental and non-governmental (private) spheres of activity besides 
the criteria of separation known from earlier (e.g. the legal regulation 
of activity, or the use of governmental coercion). In a socialist state 
the politically controlled character cannot be the mark of distinguish- 
ing governmental and social activity, inasmuch as all governmental 
and social agencies organize the implementation of the policy set by 
the communist party as an objective by using each the particular 
means of their own. Nor can the monopolistic character of certain 
functions be made a basis for delimination, since in the performance 
of the specific functions both the governmental and the social agencies 
are acting in cooperation with each other. The fact that a matter has 
come under legal regulation cannot be considered as a feature 
characteristic solely of government activity. In these circumstances 
the right to exercise public power can be the only possible criterion 
of delimitation. The criterion of the exercise of public power is 
whether the agency in which public power is vested can enforce action 
in conformity with its instructions by applying specific govern- 
mental coercion, i.e. functions for the performance of which the 
agency concerned directs its organizational activities even in respect 
of organizations or groups of persons which are nct members of the 
organizations in charge of the activities here outlined. And it is in 
such connexion that the special character of governmental coercion 
is implied as compared to coercion of other types. 

It was mainly the discipline of state administrative law which was 
engaged in a delimitation of the governmental ard social organiza- 
tional patterns for the very reason because the social agencies in the 
first place in conjunction with the governmental agencies, or even 
subordinated to them, were discharging governmental functions and 
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so came into close contact with the state administrative organization. 
I. J. Yevtiikhiyev e.g. would discover the distinctive feature of Soviet 
state administration, and by it so to say separate governmental 
activities from social activities, in the authority of enacting admin- 
istrative acts and the application of administrative coercion.”’ It was 
when the view adopted by Yevtiikhiyev was subjected to criticism 
that against the stress on coercion conviction and encouragement to 
comply with a specific course of action were emphasized as the pri- 
mary distinctive feature and principal method of socialist state admin- 
istration (Studenikin, Petrov). Then I. N. Ananov again emphasized 
the possible application of coercion in addition to conviction as a 
characteristic connected with the exercise of public power." After 
the Twentieth, mainly after the Twenty First Congress, several. efforts 
were made aimed not only at a delimitation as somewhat of a by- 
prcduct of the definition of state administration, but were con- 
sciously directed at the elaboration of features distinguishing the 
social and governmental organizations. So e.g. according to Lukya- 
nov—Lazarev a Salient difference between a social and a state agency 
is that among the units of the state organization there are units 
vested with the authority of coercion such as the Judiciary, the 
police, state supervision, prisons, colonies of reformatory education 
etc. “In this manner unlike the social organizations the state disposes 
of an extensive scale of guarantees for the implementation of the 
rule issued by its agencies, including the means of coercion.” Still 
in the knowledge of the program approved by the Twenty Second 
Congress stress may be laid on the possible application of state 
coercion as a feature distinctive of the governmental as against 


27 (Yevtikhiyev, I. I. and Vlasov, V.) Eemuxues, W. VW. u Baacos, B.: Co- 
BETCKO€ ANMHHHCTPaTHBHOe Npaso (Soviet State Administrative Law), Moscow, 
1946, p. 8. 

28 Bonpockt COBETCKOTO @MMHACTPaTHBHOTO H uHaHcoBoro npasa (Pro- 
blems of the Soviet State Administrative and Financial Law), ed. Kotok, 
Moscow, 1952, p. 17. 

*¥ (Lukianov—Lazarev) J/yxeanos—JIazapea: CosetcKoe rocyfapcTso Hu 
oG6wecrseHHbe OpraHH3auuH (The Soviet State and the Social Organizations), 
pp. 39—40. 
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social organizations. So according to Yampolskaya too it is a cha- 
racteristic feature of the governmental agencies that they dispose of 
means in the course of performance of their functions “‘which cther 
agencies have not”. This means is the force to be exercised by the 
public power. “State authority is a specific form of the organizational 
activities of the socialist state”, then by referring to the functions of 
education, conviction and incentive Yampolskaya again points out 
that “in the event of a violation of law the governmental agencies 
by governmental coercion relying on a special machinery safeguard 
their acts against violations of the law.” She also points out that 
although the methods of the social and governmental agencies have 
been coming closer to one another, the difference existing between 
them eventually arises from that the agencies of the state acting on 
behalf of the state when necessary make use of their “sovereign 
authority”. This again means the possible application of state 
coercion.” 

The emergence of new needs is reflected by the attempts which 
are directed at finding a line of division the possibility in another 
direction. These attempts principally contribute to the improvement 
of the special operational methods of the social agencies which do 
not rely on governmental coercion. The opinions which strive to 
discover the difference between state and social agencies mainly in 
that the latter, even when important ones, affect only a part of the 
population, whereas the former because it relies on the councils 
include the citizens as a whole, approach the problem of a delimita- 
tion of the governmental and social agencies invariably from the 
side of the state organization.*! Palgunova and Farber, too, analyse 
the relation and delimitation of the organizations of state administra- 
tion and society; they at once make it clear that they use the term 
of state administration in a wider sense and understand by it the 


80(Yampolskaya, C. A.) Amnoszscran, LU. A.: Ocnopapie yepte: obme- 
CTBEHHLIX OpraHH3ayHh B CCCP scospemenHbii nepuog (The Principal Con- 
temporary Features of Social Organizations in the Soviet Union), SGP. 1961, 
No. 9, pp. 39—40. 

3! (Lukianov—Lazarev) J/yxeaxnoa—Jlazapee: CosetcKoe rocyaapcrso A 
oOmiecTBeHHbIe oOpraHa3aunHn (The Soviet State and Social Organizations), p. 27. 
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organizational activity of the state as a whole. Beside the possible 
application of state coercion they see the main differences in the 
fcllowing: (a) the state machinery is built on employees engaged in 
specialized management who for their activities receive a salary; 
on the other hand, in the conduct of social self-government, citizens 
take part in the performance of social duties in addition to their 
obligatory work; (b) the execution of state acts is based on state 
authority, whereas social agencies act by virtue of social authority, 
although the latter is by no means less compulsory than the former.*” 
Unfortunately when suggesting their definition of the differences 
between state and social agencies the authors fail to remember the 
large salaried staff still active in social organizations. 

Yampolskaya though pointing out that the large number of social 
organizations and their protean form defy any attempt at a defini- 
tion, still believes in the feasibility of making a rough outline of the 
principal traits of the social agencies. Accordingly, it is the specific 
feature of all social organizations that in the discharge of their func- 
tions they combine the interests of individuals and society as a whole 
in a specific manner. Namely, in cooperation with the governmental 
agencies, the social organizations perform functions, political, 
economic, cultural, educational, organizational, etc. which, and this 
is extremely significant, in their totality coincide with the political 
opinions, endeavours and inclinations of each member of the organiza- 
tion. In addition the combination of individual and social interests 
steps out of the sphere of service duties and manifests itself in respect 
of all members of the organization. This combination of the 
individual and all-society functions, or at least of such as point 
beyond the individual interests of the membership of the organiza- 
tion, is a recognition far-reaching to an extent which when con- 


32 (Palgunova, T. M. and Farber, I. E.) [Taszzynoea, T. M. u Pap6ep, VM. E.: 
O6 oGmiecTBeHHOM CaMoynpasnenau (On Self-administration by Society), SGP. 
1961, No. 7, p. 104. 

33 (Yampolskaya, C. A.) Aanoazscxat, LI. A.: OcHosniie 4YepTEr OOmecTBEeH- 
HBIX OpraHH3auHMa B CCCP Bs cospemenunit nmepnog (The Principal Contem- 
porary Features of Social] Organizations in the Soviet Union), SGP. 1961, No 
9, p. 41. 
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sciously applied at the formation of organizations of a social character 
and at laying down their respective spheres of activity may in fact 
be suitable for a straightening out of conflicts and contradictions 
between social and individual interests in a way that this reconciliation 
of the conflicts and contradictions is brought about on the objective 
meeting ground of these interests and is expected not only from the 
for that matter subjective elements of the shaping of a community 
spirit eventually acting against these interests. It is in this direction 
that e.g. in Yugoslav literature Dyordyevitch is advancing when he 
sets community interests against individual interests in these organiza- 
tions. As a matter of fact in his opinion social organizations differ 
from the associations of individuals in that the former discharge 
activities in the interests of the whole community and not only in 
that of their own membership. That is, he fails to discover the com- 
bination of individual and community interests which allows of 
serving community ends through that of individual interests.*4 

As a matter of course the problem of the division between govern- 
mental and social agencies may be tackled also from other aspects. 
Beside a state organization of the council type a delimitation may 
also be convenient for practical purposes which simply maintains 
that the representative organizations elected by the population, and 
all agencies subordinate to, or constituted by, them, governmental. 
This concept means at the same time within the scope of social 
organization a division between state and non-state mass organiz- 
ations. Unfortunately this concept is inadequate for the purposes of 
legislation.® In addition this solution attaches in a clear-cut manner 
the quasi-social forms of activities coming into being in conjunct- 
ion with the councils and even subordinate to them, to govern- 
mental activities. 


34 Dyordyevitch, Y.: Ustavno prava, Belgrade, 1958, p. 54. 

35 Cf. (Popova, E. P.) Zonoea, E. T1.: O noxnsatun o6nlectBeHHoro KOHTpONA 
B COBETCKOM rocywaPCTBeHHOM ypaByieHun. IIpaposegenue (On the Concept 
of State [Government] Control in the Soviet Government Jurisprudence.), 
Leningrad, 1961, No. 3, p. 148. 
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5. THE CONSOLIDATION OF THE COMMON 
CHARACTERISTICS OF THE SOCIALIST STATE AND 
SOCIAL ORGANS AND ITS EFFECTS ON CONSTITUTIONAL 
REGULATION 


The veritable place occupied by the governmental and social 
organizational patterns in the entirety of the social mechanism might 
easily become distorted when starting from the needs for a constitu- 
tional regulation, which suggest themselves at the first sight, and by 
giving preference to the aspects of making a division if stress were 
laid on the differences between the organizational patterns. It may 
safely be said that the exploration of the common traits of these 
organizational patterns is in general even more important than, 
moreover from the point of view of constitutional regulation at least 
as important as, pointing out the differences between them. Such an 
agreement of the features of the governmental and social organiza- 
tional patterns may find expression not only in the identity of ends 
and tasks following from the building of Communism or socialism, 
but also in the leading role of the party in its guiding control of the 
state and social organs as a whole, in the uniformity of the organiza- 
tional patterns of the enforcement of this leading role, in socialist 
democratism prevailing equally within the governmental and social 
organs and defining the principal traits of their agencies, democratic 
centralism equally manifest in their organizational structure, follow- 
ing from the principle of proletarian internationalism in the principles 
of national and racial equality prevalent in the organizations as a 
whole, further in the principle of socialist legality which comprises 
the operations of the governmental and social mechanism in their 
totality. 

In all likelihood there are further points of agreement, but even 
those so far explored bear testimony to the enormous significance 
of this agreement. As a matter of fact it is due to this agreement 
that within the sphere of the rules laying down the general issues in 
respect of the social system the constitutions may serve as instru- 
ments susceptible of laying down the principles and set the objectives 
for the operation and organization of the whole governmental and 
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social mechanism and are not bound to restrict themselves exclusively 
to issues affecting governmental mechanism. 

In the present phase of evolution of socialist statehood the signific- 
ance of the common traits of the social and governmental organiza- 
tions is given particular weight by the circumstance that the path 
to the introduction of the organization of communist social self- 
government leads through the reinforcement of these common traits. 
This was made clear already after the Twenty First Congress. So e.g. 
the idea as if there were no doubt that the elected organs representing 
the communist society and enforcing the will of this society would 
be the agencies of communist social self-government, may be con- 
sidered as having gained ground sufficiently general.°° However, not 
even these opinions make it clear on what predictable principles this 
elected representation will be based, e.g. to what extent will profes- 
sional or territorial principles prevail. There is hardly an indication 
of whether elected representative organs will like the first soviets, 
coordinate, or absorb all other social organizations, or of other 
temporary expedients possible in this sphere in a particular phasis 
of evolution. Studies so far made derive the mechanism of com- 
munist social self-government from the most varied types of organiza- 
tions in being. There was a view expressed which taking the various 
organizations as a point of departure arrived at self-governing agencies 
differing inter se. So e.g. industrial management was derived from the 
trade unions and the economic councils, and the agencies of agricul- 
tural management from thecollective farms. This position was criticized 
mainly because it ignored the process of changes occurring in respect 
of the property of collective farms, and the conclusion arrived at 
the Second Congress of the Comintern according to which a unified 
central and local organization would guide cultural and economic 


36 Cf, (Nikolaev, V. V.) Huxoazaes, B. B.:*O pa3saTaa conuanactrayeckot 
rocyapcTBeHHOCTH H OOmecTBeHHOe CamOoynpaBueHue (On the Evolution of So- 
cialist Statehood and Self-administration by Society), Bonp. Dan. 1960, No. 
12, p. 31; Haldsz, J.: A szocialista allamisdg Uj vondsai és a kommunista 
tarsadalmi Gnigazgatds (The New Traits of Socialist Statehood and Com- 
munist Social Self-administration), in Jogtudomanyi K6ézlény, 1961, Nos. 
11~12, pp. 498—499. 
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activity in the Communist society. Other authors attempt to discover 
the roots of the future agencies of communist social self-government 
in the soviets; others think these to be evolved from a whole set of 
social organizations, and again social and governmental agencies in 
combination. Some of the authors suggest the probable emergence 
of agencies of an entirely new type with the proviso that these will 
amalgamate the elements of all existing organizations which might 
be made use of.°*’ 

The program approved by the Twenty Second Congress of the 
Communist Party of the Soviet Union meant an appreciable progress 
in replying this question. In the course of evolution as envisaged in 
the program all organizations of the working people (social and 
governmental), will merge in the organization of communist social 
self-government. The program on the one hand lays down that “in 
the course of evolution of socialist democracy the agencies of the 
sovereign power will gradually be transformed into the agencies of 
social self-government”, and on the other declares that “as a result 
of evolution socialist statehood will gradually change to communist 
self-government where the councils, the trade unions, the cooperatives 
and other mass organizations of the working people will be merged’’.™ 

This formulation on the whole indicates that the methods of the 
formation of communist social self-government do not by far stand 
out with such a fullness of details as would allow of the constitutional! 
enactment of the path of evolution leading to it even in the form of 
programmatic norms. Efforts made eventually to this effect would 
inevitably lead to rigidity and so throw obstacles in the path of the 
unfolding of the varied forms of evolution. This should be the more 
emphasized because even today there are ideas which taking some 
common traits of the social and governmental organizations as a 
point of departure evoke one or the other of the existing organiza- 


87 Cf. (Karapetian, L. M. and Razin, V. 1.) Kapaneman, JI. M. w Pasun, 
B. W.: O68 wccnenoBpaHHA pa3BHTAA COWMaAIHCTHYeCKOH TrocyaapcTBeHHOCTH 
(On Researches into the Evolution of Socialist Statehood), Bonp. Pan. 1961, 
No. 6, pp. 158— 160. 

88 The 22nd Congress of the Communist Party of the Soviet Union. Hun- 
garian edition, Budapest, 1962, pp. 798 and 805. 
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tions as an established uniform organ of social and state self-govern- 
ment. It is a sufficiently known maxim in socialist legal literature 
that both the soviets or councils and the social organizations are 
agencies of popular self-government, the former as the organs of 
state self-government. It is the more impossible to agree with the 
extension of this by itself correct tenet in a sense in which the soviets 
of highest order are considered as the highest agencies of social 
self-government even in the present phase of evolution on the ground 
that the soviet of highest order is in its activities as a whole in close 
relation to the masses, it submits proposed legislation to an increas- 
ing extent to the population for discussion, in the form of an all- 
national debate on the draft legislation. Verbatim “The supreme 
soviet is not only the supreme organ of the sovereign power, but also 
the supreme organ of social self-government”.®® Such a position on 
the one hand damps the attention necessarily to be applied to the 
tasks implied in the democratization of the governmental agencies 
and in their prospective transformation into mass organizations, and 
on the other still bears traces of an opinion expressed at an earlier 
stage according to which the totality of social organs should be 
included in the governmental mechanism in a so-called broader 
sense. For that matter for its effect leading to a neglect of the social 
methods this view has been criticized from a number of sides.*° 
Whereas one cannot agree with exaggerations rooted in the identical 
or similar elements of the socialist governmental and social agencies, 
which already in this phase of evolution consider the actually existing 
divergences which in several respects should be further expanded to 
be negligible, one has nevertheless to accept opinions according to 


3° Cf. (Kotok, V. F.) Komox, B. ®.: Ocnosybie TeHDeCHUMH COBeTCKOH upen- 
CTaBHTeNbHOH CHCTeMBI B NepHoOd pa3zBepHyTOFO CTPOUuTesbCTBa KOMMYHH3Ma 
(The Main Trends of the Soviet System of Representation in the Period of 
the Advanced Building of Communism), SGP. 1961, No. 7, p. 15. 

“0 (Lukianov—Lazarev) JIyxeanos—Jlazapes: Copetckoe rocyyapcrBo & 
oOulecrBeHHBIe OpranH3aumn (The Soviet State and the Social Organizations), 
pp. 47—49; Romashkin, P. S.: The Soviet State and Communist Self-adminis- 
tration. (Hungarian translation in) Jogtudomanyi Ko6zlény, 1961, No. 10. 
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which this identity admits at present a classification of the govern- 
mental and social agencies which irrespective of the delimitation of 
the governmental and social agencies ranks these agencies within a 
common category. Owing to the protean nature of practical and 
theoretical needs this grouping or classification may assume varied 
forms. Classification may e.g. be based on the common elements of 
the structure, the legal personality of the agencies, the time of 
their formation, functions, etc. Yet a classification according to 
common functions to be performed or to be attended to, is obvious 
and generally current. In this latter sense agencies of education, 
culture, hygiene, defence, etc., may be spoken of hereincluded from 
necessity the cooperating governmental and social organizations."! 

With the advance of the building of socialism and communism 
theoretical and practical needs gradually forecast the demand for a 
grouping which brings to light in an unequivocal way the common 
traits found when given functions are performed. In this sense 
organizations may be spoken of which are primarily engaged in the 
solution of political or economic, cultural or social problems. This 
classification applies to relations existing in reality which is borne 
out by the circumstance that certain branches of activities becoming 
distinct also have their corresponding types of agencies. So e.g. an 
enterprise is primarily the organizational pattern of economic activ- 
ities, as are the cooperatives; on the other hand instituties operate 
in the first place in cultural, social, or public health fields. The per- 
formance of political functions in the stricter sense, too, has its 
specific institutions, primarily such as discharge the functions of 
power, e.g. the judiciary, police, defence, etc. Furthermore there is 
a large number of organizations which are active in all three spheres, 
although their basic functions come within the one or the other 
sphere. 


"1 Professor Szamel calls particular attention to a misapprehension of manage- 
ment which ignores this complex notion of the administrative organization in a 
socialist state. (Cf. Szamel, L.: Az allamigazgatastudomany irdnyai (Trends in 
the Discipline of State Administration), Allam és Igazgatas, 1961, No. 2, pp. 
106 et seq.) 
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Making this distinction may be of extreme significance not only 
in specifying the types of agencies best suiting the particular func- 
tions, but also in outlining the process, by defining its methods and 
stages, within the framework of which the assignment of govern- 
mental functions to social organizations is taking place. It can be 
clearly recognized that as compared to other spheres, in cultural, 
scientific and social activities, in public health, social insurance, etc. 
the enlistment of the cooperation of social organizations is making 
headway at greater strides than in other fields. It is also obvious 
that at the various levels of economic management specific methods 
and organizational forms have to be applied social self-government 
is gradually evolved. It stands to reason that the organization of the 
vcluntary police or the workers’ militia, when strengthening their 
social and mass organizational character, requires specific guarantees 
when it comes to perform certain policing functions independently. 
In addition a trend has become discernible by now which demands 
the creation of specific mass organizational forms in these three 
spheres lying more or less apart. 

At the first approach it will be evident that the differentiation of 
political, economic and cultural-social activities, and of the corres- 
ponding organizational patterns is based on the features of content 
inferred from the substance of the activity concerned therefore will 
obviously not only involve special requirements in respect of discharg- 
ing organizations directly concrete tasks incident to the spheres 
referred to above, but call forth attention to building up and shaping 
the internal mechanism of the various stages of the administrative 
and representative organs, hereincluded the lowest and highest rank- 
ing agencies, appointed to direct operations of the agencies con- 
ducting these activities. For that matter the discussion of this pro- 
blem will be resumed in connexion with the constitutional regulation 
of government and Parliament. It should only be remembered at 
this juncture that for the time being by evoking certain elements of 
the historical evolution the growing significance of the distinction of 
the three spheres of activities should be justified. 

The distinction of these three spheres began to take shape at an 
early date. So e.g. immediately after the Great October Socialist 
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Revolution a committee formed through the cooperation of a large 
number of mass organizations, i.e. essentially a part of social mechan- 
ism was to take charge of the management of educational and 
scientific matters. In accordance with a decree signed by Lenin the 
committee was to report to the central executive committee. Among 
the members of the committee there were school teachers, delegates 
of the Academy, the various cultural organizations and educational 
societies, on the strength of delegation by these organizations and 
not of appointment.*” Similar ideas cropped up also in the sphere 
of economic management. In the first months following after the 
October Revolution it was Lenin’s idea to entrust the management 
of economy as a whole to a special mechanism of a corporate cha- 
racter formed through enlisting delegates of the social organizations 
and reaching the level of the worker-peasant government. Lenin 
wanted to consider the economic council organized by the end of 
1917 an ‘‘ economic government’’, which would attend to economic 
affairs with the same responsibility as did the council of the com- 
missars of the people to the political affairs.4? And during the period 
of war communism within the organization of the local soviets cer- 
tain consequences were concomitant with the distinction of these 
three spheres, viz. political, economic and cultural. A study published 
in Vlasty sovietov, No. 12 of 1919, on the relations between the 
executive committee and the departments included the departments 
attached to the particular spheres of activity from the practical 
aspects of dual subordination in separate groups. In the same issue 
T. Mikhailov distinguished three spheres of the activities of the 
soviets: (1) the political sphere; this he called the administrative one 
and included therein the military administration, the statistical 
service, the administration of judiciary, matters coming within the 
authority of the extraordinary committee, and supervision over 
official management; (2) under the heading economic problems he 
mentioned the field activity of the financial, transport and economic 


42 Decree 32/1917 of the Council of the Commissars of the People. 
43 Lenin, Coaynesua. (Collection.) XXII, Moscow, 1935, p. 108. It should be 
noted that this reference is omitted in the later editions of Lenin’s works. 
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council and social insurance, though the inclusion of social insurance 
he believed to be arguable, and thought it might as well be trans- 
ferred to the cultural sphere; (3) the management of cultural, public 
health, educational affairs, and those of the nations living in the 
Soviet Union. The fundamental character of this tripartite division 
is best confirmed by that it finds expression, in a negative or positive 
sense, also in the constitutions. Until of late socialist constitutions 
in general referred to political organizational patterns only (except 
the constitution of the Hungarian Republic of Councils and that of 
the Georgian Soviet Socialist Republic adopted in 1922, which also 
reflected the structure of the economic organization and economic 
organizational patterns and such in the sphere of cultural activities 
have come into prominence only in the latest socialist constitutions. 
Still owing to the omission of these spheres in constitutional regula- 
tion this regulation has not been rendered sufficiently distinctive even 
by now. 

The program of the Communist Party of the Soviet Union emphas- 
izes the significance of this classification also in respect of legal rules. 
E.g. the significance of legal rules directed at the performance of 
economic-organizational and cultural-educational functions receives 
special emphasis.“ 


44 As regards the political organizational forms and activities, as is obvious 
from the text, the term “political’’ has been used in its narrower sense, i.e. as a 
collective notion of organizations and activities which primarily have in view 
the maintenance and consolidation of power irrespective of whether these 
organizations are of the social or governmental type. This has to be the more 
emphasized because in literature of law and philosophy the term “‘political’”’ is 
indifferently used in a narrower as well as wider sense than above. So e.g. often 
the epithet political applies to all governmental agencies, so that in this case 
“political” is almost a synonym of governmental. The term is further used to 
designate the character of all governmental and social organizations of a social- 
ist society on the understanding that as long as there are classes even if on the 
international plane only “the entire organization of the society of the Soviet 
Union is of a political character’. (The study of C. A. Yampolskaya quoted 
above in the SGP. 1961, No. 9, p. 38.) Further a notion is known which in 
general draws the whole sphere of legally governed social relations into the 
notion of the forms of activity or organization of the political conditions. 
(Karapetian— Razin) Kapaneman—Pa3zun: O6 uccneqoRaHHH Ppa3BHTHA COUR- 
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Within the sphere of combined governmental and social activities 
the reguiation of the methods and conditions on which govern- 
mental agencies may resolve the transfer of functions earlier per- 
formed by them to social organizations may emerge as a problem 
on constitutional level. Even on the ground of experience hitherto 
gathered in this process it cannot be argued that such a transfer can 
take place only by virtue of statutory provisions. However, in addi- 
tion it is absolutely necessary to define such stages or types of this 
process as demand governmental measures of various levels. 

1. A case of making governmental functions social will be encount- 
ered when a scope of duties or authority, or perhaps an entire branch 
of administration, is assigned to a social organization in a form that 
the given social organization is on an all-governmental level respons- 
ible for the performance of the specific functions, however, without 
being vested with authority or authoritative rights. This highest 
degree of making government functions a social responsibility amounts 


aIHCTHYeCcKOH rocytapcTBeHHOCTH (On Researches into the Evolution of Socialist 
Statehood), Bonp. Pun. Each of the four interpretations has some foundation. 
Still we believe that in constitutional law using the term ‘“‘political’’ is in the 
first place justified with the content as accepted here. At least this content allows 
of the attachment of certain conclusions of constitutional Jaw to the term. 
As a matter of fact the differentiation used in this context places the political 
and non-political forms of activities and organization in a juxtaposition to 
each other on the understanding that among the social and governmental forms 
of organization there are such as are in the first place the forms of the mainten- 
ance, acquisition and organization of power. In this sense, even in the period 
of transition and of socialism in being, as a matter of course all social organiza- 
tional forms in a certain sense have a political character and function. It is 
evident e.g. that although a cooperative is an association in the first place 
formed for production, it performs important political functions. Similarly 
the same may be said of a trade union and also of all forms of cultural and 
social activities. And for that matter the governmental forms of activities and 
organization are in their entirety political, too. It is beyond doubt that certain 
organizational forms primarily perform political functions. For instance, the 
Party, in people’s democracies the Popular Front, and among the governmental 
agencies those which in first order are in charge of exercising the sovereign power 
as distinguished from the organizations whose primary function is production 
and the extension of cultural, public health, social services. 
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in respect of a specific scope of duties to the withdrawal of the given 
duties from the scope of activities of the administrative branch. 
In this sphere following upon making such functions the responsibility 
of society the government may perform certain loosely interpreted 
supervisory and controlling functions only as an agency of overall 
governmental activity. Obviously the assignment of powers in this 
sense to social organizations has to be regulated in legal rules of the 
highest order, i.e. Acts of Parliament. 

2. A case of performance of governmental duties by way of social 
organizations will be met when simultaneous with shifting the respons- 
ibility for the duties on the social organizations these are vested 
with the authoritative rights attached to the performance of such 
duties. I.e. in this case the performance of the given duty does not 
forfeit its governmental character, it is only that social organizations 
will be in charge of its performance. In the given instance this means 
that the performance will not be taken out of the state administrative 
organization, at least on governmental level the supervisory and 
controlling authority of the administrative organization will in all 
circumstance remain intact as far as the performance of such duty 
is concerned. This also indicates that a transfer of a duty in this sense 
may be carried through by way of decrees issued on a governmental 
level provided this does not conflict with a legal rule of higher order. 

3. Governmental agencies and social organizations may perform 
duties jointly when the social organizations cooperate in an advisory 
capacity only in the performance of duties otherwise entrusted to 
state agencies. In several instances even in such instances a statutory 
regulation is called for (when cooperation of the social organization 
in an advisory capacity has to be solicited in a compulsory way), 
although the governmental agency to which the performance of the 
duty has been entrusted may invite advices of the social organization 
even in the absence of statutory provisions. If the need for a statutory 
regulation emerges, any agency having competence in the performance 
of the duty may by a normative act provide for obligatory consulta- 
tion with the social body concerned. 

4. Instances when social organizations have to be vested with 
authority to act in spheres where up to that time there was no govern- 
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mental interference at all, require special consideration. Problems of 
this type cropped up e.g. when it had come to define the organization 
and the competence of the social tribunal. Obviously this was a case 
of making law of an entirely novel type, which in all circumstances 
called for statutory, and in given cases for constitutional, regulation. 
At the first sight it may appear perhaps absurd, or at least artificial, 
when in the present phase of evolution, when emphasis is on the 
transfer of governmental functions to social organizations and in 
general on substituting social methods for specifically governmental 
methods, it is considered invariably conceivable to introduce admin- 
istrative, or authoritative methods in spheres hitherto left open for 
methods characteristic of social organizations. However, experiences 
gained in the course of evolution tend to show that such contingencies 
have to be reckoned with in all phases of the evolution of socialist 
statehood. As a matter of fact in a given phase of evolution the 
special significance of the performance of a specific function may 
invariably require sanctions of a higher order and together with them 
the use of governmental methods. For this reason it is more realistic 
to take the emergence cf such contingencies for granted rather than 
to dismiss them at the outset. It is perhaps the only way of making 
the extension of state interference to scopes hitherto requiring social 
methods dependent on special guarantees, and of restricting this 
interference to exceptional situations. 

The significance of special guarantees in this sphere should be the 
more pointed out because the transferring of a newly emerging 
responsibility on a social organization at the same time indicates 
that in the given instance a satisfactory result may be expected from 
applying social methods only. On the other hand in the evolution 
of social methods it is a requirement gradually gaining general 
recognition that the social mechanism should be free to formulate 
the particular elements of its own activities within a framework 
gradually freed of legal restrictions not only as far as the action to 
be taken in the matter is concerned, but also when it comes to 
define the sanctions of enforcement. The application of sanctions 
of state falls necessarily outside the scope of procedure of the 
social organization and leads to the sphere of governmental activity. 
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This circumstance may in the absence of satisfactory guarantees 
easily neutralize the effects of the possibly applicable social methods 
in al] phases of the procedure. 


6. THE TYPES OF SOCIAL AGENCIES AND IN WHAT 
FORMS THESE ARE REFLECTED IN RECENT 
CONSTITUTIONAL EVOLUTION 


The consolidation of the role of the social organizations is of 
necessity accompanied by the extension of the constitutional regula- 
tion applicable to them. Obviously this cannot be -construed so as 
if the constitution defined the role, functions and duties of the various 
types of social organizations to a uniform extent. The constitution 
can deal in detail only with the most importart organizations, 
however, of experience gained in regulation so far it may be required 
with reason of the socialist constitutions that beyond a regulation 
of the organizations of outstanding importance in detail they in 
general reflect the particular types of the social-organizational forms 
known in society. The classification of social organizations is a major 
problem also of socialist legal literature on state and law theory and 
constitutional law. Still the need for a constitutional definition of the 
various types of organizational forms thrust into prominence this 
classification also for the present paper. 

Obviously social organizations may be classified also according to 
common considerations equally valid for governmental and social 
agencies, so e.g. on the ground of their objectives there are scientific, 
sports or voluntary defence associations and societies, or mass 
organizations attending to public health. Social organizations may 
also be classified as they comprise a particular class, or only certain 
social strata, or certain professions. In the Soviet Union e.g. cooperat- 
ives are composed of the peasantry only. Youth organizations, wo- 
men’s associations are qualified as organizations of specific social 
strata. Lawyers’ organizations or engineers’ associations are active 
as organizations of these professions. In Hungary e.g. the Society 
for the Dissemination of Knowledge may be considered an organiza- 
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tion of the intelligentsia. However, there is a classification which 
distinguishes mass organizations by class division, e.g. the trade 
unions, or by party allegiance, such as the women’s associations, 
professional organizations, and recognizes the cooperatives as 
organizations distinct from others.** 

It may appear to the student of the subject as if the classification 
distinguishing social organizational forms as they discharge their 
activities independently or attached to a governmental agency sub- 
ordinate to it should be considered primary in respect of social 
activities and organizational forms. In this context the ground of 
delimitation is the subordination to a governmental agency. Socio- 
organizational forms of this type are those attached to the councils, 
or to agencies or departments of the councils, or other governmen- 
tal agencies. These patterns include e.g. the workers’ militia which 
as a social organization conducts its activities in subordination to the 
Council of Ministers, or the voluntary police and fire brigade. As 
regards the independent, so-called non-governmental social mass 
organizational forms the system existing in both the people’s democ- 
racies and the Soviet Union provides a ground for a highly diffe- 
rentiated classification. The conditions prevailing in Hungary should 
in particular be paid attention to. In Hungary the differentiated charac- 
ter of these organizations finds expression also in the legal regulations. 

In the first place the Party should be mentioned, as the leading 
force of social activity as a whole, the organizational form of the 
vanguard, which owing to its specific character and for its special 
functions is necessarily outside the types of the socio-organizational 
forms to be analysed in detail subsequently. Among these types of 
socio-organizational forms in first order (a) the popular front type 
of socio-organizational forms or such as embrace the population as 
a whole on a territorial principle should be mentioned, as in general 
these show wholly special organizational forms differing by countries 
and range from mass organizations to mass movements for voluntary 


45 Cf. Halasz, P.: A szocialista allam altalanos és kOz6s vondsai (The General 
and Common Characteristics of Socialist States), Allam és Igazgatas, August 
1961, pp. 579— 580. 
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special activities. (b) Particularly important functions are discharged 
by so-called social mass organizations. In general these include the 
trade unions, the youth organizations, women’s associations. These 
organizations are not distinguished under the legal system from 
associations everywhere. (For example, in the Soviet Union this 
distinction is mostly unknown.) In Hungary on the other hand Section 
of Decree-Law No. 18 of 1955 exempts these organizations from 
under the operation of the statute on associations. (This, howe- 
ver, means that the provisions of the law on associations are 
not applicable to them.) Section 15 also points out that it is not the 
intention of the Act to narrow down the notion of a mass organiza- 
tion to these three organizations. The Act seems to be fully aware 
of the broader sociological sense of social mass organizations. Under 
the provisions of the act also other organizations may be exempted 
from under the Act on associations. On the other hand it declares 
that to certain organizations, though being mass organizations, such 
as the Red Cross, the provisions of the Act on associations shall 
be applicable in their entirety. (c) Social associations are all other 
organizations coming under the operation of the law of associations, 
such as scientific societies and associations. (d) Further in the sphere 
of independent social activities recognition has to be given to the 
voluntary associations of the citizens formed for specified objectives, 
in conjunction with the activities of one of the social organizations. 
Under the conditions of popular democracy in particular the Popular 
Front organization lends itself readily for such and similar purposes. 
(e) In certain socialist countries, so also in Hungary, the system of 
so-called professional self-government has been fairly well established. 
This system of self-government relying on rules of law comprises 
persons of certain qualifications generally for the performance of 
governmental functions, partly considering historical traditions too. 
In Hungary organizations of this type are the Bar Association or the 
Hungarian Academy of Sciences. (f) Special mention has to be made 
of the cooperative organizations as one of the most prominent of the 
social organizations. In respect of these certain differences may be 
recorded in the various countries. The agricultural or other cooperat- 
ives do not come in all cases under the same consideration. By the 
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side of these the so-called associations of cooperatives represent a 
special type of agencies. 

In addition to these more or less organized forms it is worth while 
extending examination to some loosely organizable forms of social 
activities, i.e. the constitutional expression of public opinion and its 
form of its manifestation. In the course of the study of the social 
role of constitutions it has been pointed out that Engels made mention 
of public opinion and its forms of manifestation within the frame- 
work of the English constitution already in the forties of the past 
century. Socialist jurisprudence gives attention to the problems of 
the expression of public opinion only of late, nevertheless it may 
evoke a number of achievements in this field which may assist the 
legislator in giving a constitutional expression to the role of public 
opinion. We agree e.g. with the conclusion suggested by Kalman 
Kulcsdr that public opinion is attached not only to the political 
phenomena of society, but encompasses all problems emerging in the 
sphere of social life and social consciousness. This does not, however, 
mean that the forms of manifestation of public opinion itself are 
outside the sphere of political phenomena. Obviously the forms of 
enforcing the freedom of speech, the freedom of the press, the right 
of assembly or association, street demonstrations, in general the whole 
sphere of political freedoms, may at the same time be the forms of 
manifestation of public opinion, although public opinion may appear 
even in legally undefinable sociological spheres e.g. complaints, 
notices, public interest, or criticism. 

An analysis of the notion of public opinion in this connexion 
does not appear to be necessary as it has been explored by Marxist 
literature to a degree wholly sufficient for the present discussion.*® 
On the other hand the means for shaping public opinion or its forms 
of manifestation require an expression on a constitutional level all 


“Cf, Kulcsdr, K.: Kézvélemény és a jog (Public Opinion and the Law), 
Jogtudomanyi Kdzlény, 1961, No. 5, pp. 258 et seq.; Kulcsdr, K.: A k6zvéle- 
mény dsszefiiggése a demografiai tényezékkel (Correlations between Public 
Opinion and the Demographic Factors), Demogrdafia, 1960, No. 3, pp. 334 
et seq. 
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the more. As regards the first part of the problem mainly the con- 
stitutional enactment of such fundamental principles may come into 
consideration as in conformity with the Leninist teaching urging the 
appropriate information of the working population, as a safeguard 
of the democratic character of political, economic and cultural 
activity guarantee the supply of adequate information supported by 
facts and figures for the citizens. This may at the same time become 
the constitutional expression of the fact that at the given stage of 
the evolution of socialist statehood the objective obstacles have been 
removed before the shaping of the system of information in a form 
where the members of society may form their judgement of the facts 
and phenomena of society independently, directly or through the 
intervention of their voluntary organizations. (It is clear that this 
pattern of forming judgement does exhaust the means of neither 
public opinion nor its shaping.) The circumstance that in general 
socialist constitutions recognize the freedom of street demonstra- 
tions, the freedom of the press and speech, as individual civic rights, 
indicates that the expression of public opinion is coupled to no 
specific organizational forms. Beyond the limits laid down by criminal 
law the legal limitations of the forms of manifestation of public 
opinion may be summed up in the statement that these have 
to respect the interests of the working population. It is an alto- 
gether different question whether the state fights against forms of 
expression conflicting with the interests of the working people with 
economic means (denial of financial aid, or refusal of the use of 
printing facilities) or political means (suppression of the respective 
activity), or gives free play to the formation of public opinion on the 
arena of the struggle of views in society. 

On the path of evolution of socialist statehood the formation of 
constitutional institutions (or still better the utilization of existing 
institutions) which allow of the exploration of the true will of the 
people on certain important matters affecting large sections of 
society on an all-national scale coincides partly only with the set of 
problems involved in respect of public opinion. A means of this 
type would have been, in the initial stage of Soviet evolution, the 
system of soviets differentiated according to professional branches 
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and to be reelected at intervals of three months. At that time merely 
by pointing out exactly these possibilities Lenin used to underline 
the higher level of democracy in the Soviet organization. Yet beyond 
this there are several other possible means, so e.g. calling national 
or local plebiscites on definite matters. (Often the expansion of the 
system of popular meetings serves this end.) In this connexion men- 
tion may be made of the combination of informal professional 
conferences with certain representative elements. The reorganization 
of consultative bodies gradually coming into being alongside the 
administrative agencies on a similar basis is again a means which by 
serving other ends may help public opinion in finding an expression. 
Moreover in view of the potentialities created by technical develop- 
ment gradually certain quick-acting or mechanized means may even 
be contrived for testing the public will. 


7, THE LEADING ROLE OF THE PARTY AND 
CONSTITUTIONAL RULES GOVERNING SOCIAL RELATIONS 


In the course of socialist constitutional evolution the special 
emphasis on the leading role of the Party found expression in the 
wording of the constitutional charters rather at a late period although 
this leading role was manifest in the socialist countries from the first 
day of the October Revolution. In the conference of the committees 
of political enlightenment in his address to the conference on the 
3rd November, 1920 Lenin in connexion with the construction to 
be given to a recently issued decree pointed out that in the republic 
of the soviets the leading role of the Party prevailed an active force 
independently of all legal regulation. “We have to know and have 
to keep in mind the fact that the entire legal and actual constitution 
of the Soviet republic is built on that the Party amends, resolves and 
builds in conformity with a single uniform principle... 4’ For that 
matter neither the constitution of the Russian Soviet Federal Soci- 
alist Republic of 1918, nor any other socialist constitution of the 
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period makes provision for the leading role of the Party. (Neither 
the constitution of the Hungarian Republic of Councils contained 
provisions to this effect.) So the constitutional definition of the 
leading role of the Party appeared in the Soviet constitution of 1963 
for the first time, and even there in a rather particular form inas- 
much as this principle so characteristic of the whole governmental 
and social mechanism was included in the provisions on the rights 
and duties of the citizens, in Article 126 on the freedom of associa- 
tion and organization. In the beginning, the wording of the constitution 
speaks in conformity with the organizational statutes of the Party effect- 
ive in 1936, of the Party as the vanguard formed of the most 
conscious representatives of the working class and other strata of the 
working population. In the wake of the amendment of the Party sta- 
tutes, the amendment of the constitution of 1953 substituted the more 
differentiated wording still in force: “the most active and most conscious 
citizens chosen from among the working class, the working peasantry 
and the working intelligentsia constitute on the voluntary principle the 
Communist Party of the Soviet Union which is the vanguard of the 
working people in the struggle for building up the communist society 
and which is the leading core of all organizations of the working people 
of both the social and governmental organs’’.“* The amendment is rem- 
arkable also because it is the indication of a more distinctive formula- 
tion of the class content of the state which in addition to the working 
class and the peasantry refers also to the intelligentsia. 

The first popular democratic constitutions did make no mention 
of the leading role of the Party at all. This followed from the situation 
which has been discussed earlier in connexion with the formation 
of the class content of the state. The constitutional enactment of the 
leading role of the Party could come into question only at a time when 
the leading role of the working class had become exclusive and 
prevalent beyond dispute. In this respect too the constitution of the 
Hungarian People’s Republic meant the turning point. For the first 
time in the history of the popular democratic constitutions Article 56 


“8 See Mcropna Cosercxo& Koncruryuuu (The History of the Soviet Con- 
stitution), Moscow, 1957, p. 888. Amendment of the 8th August, 1953. 
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of the Hungarian constitution introduced in 1949 provided for the 
leading role of the Party, though in a manner somewhat departing 
from the formula contained in the Soviet constitution, i.e. it enacted 
the leading role not directly of the Party, but of the working class 
led by its vanguard. 

Provisions on the leading role of the Party did not become universal 
in the popular democratic constitutions even after the Hungarian 
constitution had been enacted. So there was no provision on the 
leading role of the Party in the Polish constitution of 1952 at all. 
The Rumanian constitution of 1952 mentioned the leading role of 
the Communist Party in a form wholly similar to the Soviet con- 
stitution as effective in 1952, whereas the Chinese constitution spoke 
of it in the first line of its Preamble. The wording adopted by the 
Vietnamese constitution of 1959 was partly similar to that of the 
Chinese Preamble, as by the side of the historic merits of the Party 
it laid down in a concrete form the leading role of the Party in build- 
ing socialism and in uniting the country. 

The two constitutions viz. the Mongolian and the Czechoslovak, 
adopted in the second phase of popular democratic evolution are to 
some extent identical in their formulation of the leading role of the 
Party. The Mongolian constitution speaks of the leading role of 
the Party in two passages, viz. once in the preamble, in a general 
form, and again in Section 82 on the rights and duties of the citizens, 
in a manner similar to the present, valid wording of the Soviet con- 
stitution. The Czechoslovak constitution mentions the leading role 
of the Party in four passages. In the preamble it defines the historic 
role of the Communist Party in the establishment of the power of 
the working class, in the periods both before and after the Liberation 
(Chapters I and II of the introductory declaration to the constitu- 
tions). Then in the subsequent provisions the constitution specially 
emphasizes that “‘the vanguard of the working class, the Communist 
Party of Czechoslovakia, the voluntary fighting alliance of the most 
active and most conscious workers, peasants and intellectuals is the 
leading force of society and state” (Article 4). Finally when laying 
down provisions on the national front the constitution reiterates 
that the national front “is the political expression of the alliance of 
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the working people of town and country led by the Communist 
Party of Czechoslovakia.” (Article 6.) 

The treatment of the leading role of the Party as removed from the 
sphere of the civic rights and duties was discussed in socialist literature 
on constitutional law even before the enactment of the Mongolian 
and Czechoslovak constitutions. For example, according to Romash- 
kin, the expanding many-sided activities of the Party require direct 
definition in several passages of the constitutional charter. ‘‘The 
constitution has to provide for the role of the Party and the expansion 
of this role in a precise and thorough manner, possibly in two, or 
even three passages, in the general introductory part, in the chapter 
on the social structure of the Soviet Union, further on the fundamental 
rights and duties of the citizens.’ 

The legal form to be chosen for the expression of the leading role 
of the Party under the conditions of an all-people’s state is a problem 
of its own. The leading role of the working class will continue even 
in all-people’s state. The Party as the voluntary association and 
fighting alliance of the best individuals of society will preserve its 
leading role in society. This circumstance demands a form of con- 
stitutional regulation which explicitly defines in distinct provisions 
the leading role of the working class and that of the Party as an 


49 Romashkin, P. S.: A New Chapter in the Evolution of the Soviet State. 
Hungarian translation in a collection of foreign papers on law (Kiulféldi Jogi 
Cikkgytjtemény), 1961, No. 1,p. 11; The same trend as regards the constitutional 
regulation of the party’s leading role is reflected in the recently enacted socialist 
constitutions. The preamble of the 1963 Yugoslav Constitution evokes the lead- 
ing role discharged by the League of Yugoslav Communists in the socialist 
revolution; in Part I in which the basic principles are summed up it is laid 
down as an accomplished fact in the life of society that the League of Yugoslav 
Communists has become the organized leading force of the working class and 
the working people. In the 1965 Rumanian Constitution the communist party 
is included among the institutions of the political system as the “leading political 
force of the whole of society’’ (Article 3); when providing for the basic rights 
of citizens, the party is again mentioned as the highest organized form of the 
working class (Article 26). In the 1968 Constitution of the German Democratic 
Republic the leading role of the party is mentioned among the provisions 
defining the political system (J. §.). 


214 


organization. For that matter this development is in harmony with 
the teachings of the classics of Marxism—Leninism. Only the enemies 
of the working class alleged that the working class merely defended 
its own interests, only the ideologists of the bourgeoisie asserted 
that the working class wanted to perpetuate its dominion over society 
as a whole. As Lenin remarked, the proletariat acted as the repre- 
sentative of the whole nation, of all honest and active elements of 
the nation, and of the vast masses of the petty bourgeoisie.” The 
Communist Party the rank and file of which is composed of the most 
progressive elements of the working class was the natural leader of 
the entire working population. In the manner the dictatorship of the 
proletariat transformed to a state embracing the whole nation, so 
the party of the communists changed over to an all-people’s party, 
by preserving its leading role." 

It is a feature of the socialist constitutions that apart from the 
party of the working class no mention is made of other parties even 
when in a given case the existence of other parties is recognized in 
the political life of the country. By way of exception this may never- 
theless be the case, so e.g. the Korean constitution recognizes the 
possibility of the formation of parties within the framework of the 
right of association and assembly.®* For that matter in this respect 
there is no prohibition even in the other socialist constitutions. 
It is a known fact that neither the one-party rule, nor the existence 
of several parties, is an unavoidable characteristic of the mechanism 
of the socialist state and revolution. 

The block of the Bolshevik Party and of the Social Revolutionaries 
(Essers) which lived til! July 1918, is generally known. Even as late 
as 1920 the representatives of parties “which helped in the struggle 
against the counter-revolution” took part in an advisory capacity 
in the all-Russian congress of the soviets, among them the representat- 


60 Lenin: Works, Vol. 26, Moscow, 1949, p. 67 (in Russian). 
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ives of the social-revolutionaries, the anarchists, bundists. Even 
thereafter, in 1921, Lenin expressed the opinion that there was a 
possibility for the cooperation with political parties in certain spheres. 
So e.g. in his letter to the Georgian communists he called for the 
attention to the possible formation of a block with the mensheviks, 
who at that time were not diametrically opposed to the Soviet system.*# 
Actually the single-party system is established in the Soviet Union, 
Mongolia, Hungary, Rumania, Albania. However, in certain phases 
of evolution the coexistence of several parties was known even in 
these countries. 


8. PROBLEMS OF THE CONSTITUTIONAL REGULATION 
OF THE POPULAR FRONT IN THE CONSTITUTIONAL 
EVOLUTION OF THE POPULAR DEMOCRACIES 


It is a feature of the popular democratic form of the dictatorship 
of the proletariat that under the historical conditions of its genesis, 
at a time when the social substructure of the revolution was wider, 
i.e. when the toiling peasantry, the urban petty bourgeoisie, the 
intelligentsia, in China the national bourgeoisie, in Korea to a certain 
extent the national bourgeoisie, moreover in Vietnam to some extent 
the patriotic landowners became participants in this revolution 
under the leadership of the working class, an extremely extensive 
mass organizational form, the popular front, or in some countries 
the patriotic or national front, was born. The popular front sprang 
up on the soil of the struggle for national liberation and even after- 
wards it retained its functions in encouraging the masses to activity, 
in particular the peasantry, the petty bourgeoisie and the intelligentsia. 
The popular front is the popular democratic organizational form 
of the alliance of the working class and the peasantry, the petty 
bourgeoisie and the intelligentsia. It is an important complementary 
driving-belt between the party of the working class and the broad 
toiling masses, all democratic and patriotic forces. The coexistence 
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and joint activities of the state power and the agencies of the 
popular front is a significant differentiating trait of the popular 
democratic form as compared to the Soviet form of the dictatorship 
of the proletariat. 

Actually of the popular democracies the Mongolian People’s 
Republic is the only one where there has no popular front been 
established. In the Bulgarian and Albanian people’s republics the 
citizens join the popular front through individual adherence. The 
members of the Albanian Workers’ Party, and the members of the 
Bulgarian Communist Party, and the Bulgarian Peasant Federation, 
take part as individual members in the activity of the patriotic or 
democratic popular front. Elsewhere the popular front bears the 
stamp of a mass movement, or embraces the forces fighting for 
progress through the existing democratic organizations, or outside 
them (like in Hungary). 

The popular front gathers strength even in the present phase of 
the evolution of the popular democracies. The Eighth Congress of 
the Communist Party of China e.g. pointed out that even in the 
course of subsequent construction work it was essential to reinforce 
and expand the united popular democratic front, as the mass organiza- 
tion of the democratic parties, as the popular organization of all 
nationalities, as the basis of all social strata fighting for socialism. 
The plenary session of the central committee of the Bulgarian Com- 
munist Party in January 1957 passed similar resolutions.*4 

It is a general trait of the first popular democratic constitutions 
that they include no provisions as regards the popular front. In all 
likelihood this is explained by that in the given phase the leading 
role of the working class was not exclusive within the pcpular frcnts 
Further complications might have been occasioned in a constitu- 
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tional regulation in some popular democracies, as in Albania, Yugo- 
slavia, Bulgaria and Czechoslovakia owing to the circumstance that 
in these countries the exercise of local authority was taken over at 
the very outset by popular front type agencies from the govern- 
mental organs existing in the period before the Liberation. The integra- 
tion of the popular front type agencies into the state organization 
was effected through a variety of methods. However, in none of the 
countries has this integration led to a liquidation of the popular front 
organization. 

It is again the introduction of the Hungarian constitution that 
took place at a time when it was clear that after a corresponding 
re-shufflling of the balance of forces the popular democracies were 
capable of performing the functions of the dictatorship of the pro- 
letariat and that a role could be discharged also by the patriotic 
popular front as a mass-embracing, specifically popular democratic 
pattern. Of the socialist constitutions the Hungarian was the first 
to provide for the existence and fundamental functions of the popular 
front in Article 56: ‘‘Article 56 (2). In the performance of its func- 
tions the Hungarian People’s Republic shall rely on the organizations 
of the conscious working individuals. For the safeguard of the system 
of popular democracy, the increased participation in socialist con- 
struction, the expansion of cultural-educational work, the enforce- 
ment of the rights of the people and fostering international solidarity 
trade unions democratic women’s and youth’s and other mass 
organizations will be formed, and the forces of these will be coordin- 
ated in the democratic Popular Front. In these organizations the 
close cooperation and democratic unity of the industrial, agricultural 
and intellectual workers will be realized. The working class relying 
on the democratic unity of the people and led by its vanguard shall 
be the leading force of governmental and social activities.” 

The Polish and Rumanian constitutions of 1952 introduced follow- 
ing upon the Hungarian again make no mention of a popular front. 
Obviously this omission is explained by that in the given period in 
a number of popular democracies the popular front and its associated 
mass organizational patterns were somewhat thrust to the back- 
ground. Only after 1953 the revival of the popular front type agencies 
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came into prominence. So in the introduction to the Chinese con- 
stitution of 1954 the popular front was mentioned as a highly import- 
ant organ: “In the gigantic struggle waged for establishing the Chinese 
People’s Republic our people created an extensive popular democratic 
union front of the democratic classes, the democratic parties and 
groups, as well as of the popular organizations under the leader- 
ship of the Chinese Communist Party. The popular democratic 
united front of our country shall have important functions likewise in 
the future in mobilizing and gathering the people of the whole 
country for the performance of the most important state functions 
of the period of transition and for fighting the internal and external 
foe.” According to the introduction to the Vietnamese constitution 
of 1959 under the leadership of the Party and the government, united 
in the unified popular front the whole people of Vietnam shall gain 
a splendid victory in North Vietnam in building up socialism and in 
uniting the whole country. And the constitution of the Czechoslovak 
Socialist Republic approved in 1960 lays down that by the side of 
the popular democratic form of the dictatorship of the proletariat 
the existence of the popular front type organization is justified also 
after socialism will have been built up. As a matter of fact Article 
6 of the constitution makes mention, among the most important 
social-organizational patterns, of the popular front and lays down 
that “The National Front of the Czechs and Slovaks, where the 
social organizations are gathered, shall be the political manifestation 
of the alliance of the workers of town and village led by the Commun- 
ist Party of Czechoslovakia” (Article 6). 

In each popular democratic country, dependent on the historical 
antecedents the class content of the popular front type organizations, 
their role in the social mechanism and their corresponding organiza- 
tional patterns have undergone changes and development. This 
notwithstanding in the evolution of the content of these organiza- 
tional patterns certain common traits may be discovered. In the 
first phase the popular front type organization was born as the 
concentration of all patriotic and social forces actively supporting 
the struggle for the liberation of the people. Already at that time the 
working class was the leading force and the revolutionary party of 
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the working class the prime driving force. However, at that time the 
popular front still bore the signs of an alliance in the nature of a 
coalition in many respects: social forces took part in it which in a 
further phase turned against socialist evolution. In a certain sense 
this was characteristic of the composition of the popular fronts 
also during the period after the liberation. However, at that phase 
after some time the change took place which made the leading role 
of the working class and its party incontestable: the popular fronts 
had become forces embracing the social factors building socialism. 
In each phase of evolution the problem emerged of the maintenance 
of the popular front, or of its prospects. In the initial phase, opinions 
were professed which meant to see the uniting force of some sort of 
a coalition-like alliance in the popular front, which had a justifica- 
tion for its existence only until the dictatorship of the proletariat 
had firmly been established. This may explain that in some of the 
countries the activities of the popular front had been suppressed for 
practical purposes as soon as the dictatorship of the proletariat 
consolidated its power. Later, experiences gained in building up 
socialism seemed to confirm the need for the maintenance of a popular 
front movement even in these countries. This may explain why after 
1953 and 1954 a revival of the activities of the popular front organiza- 
tions has been witnessed in almost all popular democracies. With 
the advance of the construction of socialism the question of the pro- 
spects of the popular front was raised again. A practical reply was 
given to this question in the new constitution of the Czechoslovak 
Socialist Republic in that it maintained the organs of the popular 
front movement and placed them invariably in a significant position 
in the mechanism of popular democracy. 


9. THE PRECISE FORMULATION OF THE EXTERNAL 
FUNCTIONS AND THE INTERNATIONAL POSITION 
OF THE STATE IN THE LATEST SOCIALIST CONSTITUTIONS 


Among the provisions expressing the universal features of the social 
system and as for their essence still belonging to the political basis 
the tenets defining the international position of a given socialist 
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country and also its external functions and its foreign policy have 
been gaining a gradually growing significance. 

There are provisions laying down the trend of the foreign policy 
of the state in a number of bourgeois constitutions. According to 
Part VI of the French constitution of 1791 “The French people 
shall decline all wars of conquest and shall not turn its armed forces 
against the freedom of another people”. According to the Jacobine 
constitution of 1793 the French people shall be the friend and natural 
ally of all free peoples (Section 118); it shall not interfere with the 
affairs of other peoples (Section 119); it shall grant a political asylum 
to aliens who for their struggle for freedom have been expelled 
from their own country, but shall not grant an asylum to tyrants 
(Section 120); the French people shall not sign a peace treaty with 
its enemies until they held its territory occupied (Section 121). Sec- 
tion 29 of the constitution of Eire of 1937 contains provisions on 
her foreign relations. In Article 11 of the Swiss constitution of 1874 
among others the signature of agreements for war is precluded. 
According to the amendment of the Austrian constitution of 1920 
enacted in 1955, Austria shall in the future, join no alliances for war 
and shall not agree to the establishment of military bases by foreign 
states in her territory. In the bourgeois constitutions introduced 
after the Second World War the idea of the rejection of war is almost 
universal. So e.g. according to Article 11 of the Italian constitution 
of 1947 Italy rejects war as the means of the deprivation of other 
peoples of their freedom and as the method of the solution of inter- 
national conflicts. Also the preamble of the French constitution of 
1946 lays down that the French Republic shall conduct.no war for 
the purpose of conquest, nor use its forces against the freedom of 
any other people. Several other examples could be quoted. A survey 
of the relating provisions of the constitutions now dealt with proves 
that the most varied forms of provisions relating to the international 
relations and foreign policy of the state have been evolved. 

The provisions in socialist constitutions governing international 
relations are, corresponding to the general features of the particular 
phases of socialist constitutional evolution sometimes more explicit, 
sometimes rather succinct, or in given cases may fade out altogether. 
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However, in each case these provisions are based on the principle 
of proletarian internationalism, and express this principle on the 
level of constitutional provisions defining the character of interstate 
relations. It is this very principle of proletarian internationalism 
which raises the provisions of the socialist constitutions on inter- 
national relations above the tenets of a similar subject-matter found 
in bourgeois constitutions. 

The lofty idea of proletarian internationalism in particular finds 
expression in the provisions of the first Soviet constitution. Each line 
of the constitution is permeated by the awareness of the fighters of 
the great revolution that the struggle is waged not only, or at least 
not in the first place, for the cause of the working class of a single 
nation, but for the whole international working class. Their revolu- 
tion is not an end in itself, their victory will strengthen the inter- 
national working class. It follows from this that the first part of the 
constitution, i.e. the declaration adopted by the third congress of 
the soviets, sums up the rights of the working class or working 
individuals not of a single nation, but in the given period expresses 
the most universal objectives of the workers of the whole world. 
The declaration welcomes the achievements of the revolution as the 
victory of the international working class. To substantiate this state- 
ment a few provisions of the constitution may be quoted. ‘The 
Third Congress of the Soviets by expressing its firm determination 
to wrench mankind from the claws of finance capital and imperialism, 
which in the present war, more criminal than any other before, has 
flooded the earth with blood, identifies itself completely with the 
policy followed by the Soviet power which smashes the secret agree- 
ments, organizes a fraternization as extensive as possible among the 
workers and peasants of the belligerents, in these days even among 
the armies, in order to achieve an in the revolutionary sense demo- 
cratic peace, without annexationsand war indemnities, onthe ground of 
the self-determination of the nations’, — is laid down in Section 4 of 
the constitution. The same trend of thought continues to be expressed 
in the provision condemning in general colonial expropriation: 
“‘The Third Congress of the Soviets persists in its efforts completely 
to smash the barbarous policy of bourgeois civilization which has 
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produced the wealth of the expropriators of a few selected nations 
by subjugating the working population of several hundreds of mil- 
lions of Asia, and in general of the colonies and small countries.”’ 
(Section 5.) The Congress also adopted the transfer of the banks 
to national ownership as the first blow meted out to international 
finance capital. (Clause d, Section 3.) 

The socialist constitutions adopted thereafter in the Soviet republics 
created in the territory of former Tsarist Russia and of the Hungarian 
Republic of Councils defined the international position and role of 
each socialist country on the same principles. The constitution of 
the Hungarian Republic of Councils at the same time developed the 
actual form of regulation by including the respective provisions in 
the constitution and explicitly emphasized that it defined the prin- 
ciples of a foreign policy of a state relying on the principle of pro- 
letarian internationalism. “The foreign policy of the Republic of 
Councils by means of the world revolution shall endeavour to achieve 
the peace of a world of working people. The Republic of Councils 
wants peace without any conquests and war indemnity, on the ground 
of the right of self-determination of the working people. Instead of 
imperialism conjuring up the world war the Republic of Councils 
wants the union, alliance of the proletarians of the world, the inter- 
national soviet republic of the working people. Therefore it is an 
enemy of war, of exploitation, all suppression and subjection of the 
peoples. It rejects the means of the foreign policy of the class state, 
in particular secret diplomacy” (Section 3). 

Owing to the temporary consolidation of capitalism in later soviet 
constitutions from necessity the external functions of the state were, 
of necessity, laid down in a different manner. The safeguard of the 
independence of the only socialist state surrounded by hostile capital- 
ist countries came into prominence. It was due to this state of things 
that the content of the provisions referring to international relations 
had been narrowed down. The first part of the constitution of 1924 
still contains general provisions on the international situation, it 
refers to the international significance of the creation of the Soviet 
Union. The constitution of 1936 on the other hand is strictly confined 
to subjects connected with the internal situation of the Soviet Union, 
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and has in the first place displayed its international effects through 
the rules relating to the internal relations of the Soviet Union, as has 
already been pointed out in Part I of this book. This is what N. S. 
Khrushchev referred to in his speech on the drafting of the new 
Soviet constitution when he stated: “The principles of the foreign 
policy of the Soviet Union have not been laid down in the present 
constitution. In this constitution merely the order of the declaration 
of war and the signature of the peace treaty have been brought under 
regulation.”” (25th April, 1962.) 

In the constitutions of the popular democracies the expression of 
the external functions of the state are gradually coming into the 
limelight. Besides the stress laid on the international role of the Soviet 
Union (like e.g. in the preamble of the Hungarian constitution), and 
beyond this by stressing the safeguarding of peace and the coopera- 
tion of peace-loving peoples (like in the preamble of the Polish con- 
stitution of 1952) gradually the definition in detail of the entire 
foreign political trend of the socialist country concerned appears in 
the constitutions. So e.g. in the preamble of the constitution of the 
People’s Republic of China of 1954 the principal characteristics of 
the foreign policy of the country have been made clear so to say in 
all their details 

In recent socialist constitutions the provisions governing the 
definition of the external functions of the state have been expanded 
and considerably differentiated. At the same time of the tenets laid 
down in former constitutions in the preamble and of a declaratory 
nature a growing number is transferred in detailed form within the 
provisions relating to the social system. In certain cases the guarantees 
for the enforcement of these provisions have been included among 
the civic duties and by this have on the level of constitutional regula- 
tion become rules binding the citizens beyond all doubt. This method 
is particularly characteristic of the Mongolian constitution. In general 
recent constitutions expressly declare that each socialist country per- 
forms its fundamental function, i.e. the complete building up of 
socialism, or the building up of Communism, and the safeguarding 
of peace as the primary condition of this work of construction 
starting from the principle of proletarian internationalism and in 
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brotherly alliance with the great family of the countries of the socialist 
camp. These constitutions confirm the mutual fraternal aid existing 
and gradually expanding between the socialist countries in all fields 
of science, production and technical development. They express the 
continually growing division of labour between the countries of the 
socialist camp. Finally, these constitutions also emphasize in general 
that the principles of foreign policy of the socialist countries also 
include the principle of peaceful coexistence of the countries of differ- 
ing social system. Among others this explains why the declaration 
of a state of war is restricted to case defined with extreme precision, 
i.e. armed aggression, or fulfilling the international obligation of 
common defence against aggression (Clause 12 of Article 62 of the 
Czechoslovak constitution, clause “s’ Article 34 of the Mongolian 
constitution). With the declaration of the principle of common 
defence against aggression the constitutions define the principle of the 
cooperation of the peace-loving countries against aggression, and the 
principle of collective security.© 

The provisions regarding political asylum also express the foreign 
political line of the socialist state. The constitutional regulation of the 
political asylum included from the earliest period the defence of the 
champions of the proletarian revolution. The constitution of the 
Hungarian Republic of Councils provided explicitly only for this type 
of asylum: “In the Republic of Councils every foreign revolutionary 
shall have an asylum’”’ (Section 13). Instead of quoting the many 
variants of this provision here only reference is made to the provisions 
of the Czechoslovak constitution, which formulates the right of 
asylum as extensively as possible; at the same time the method of 
regulation indicates that the content of the asylum is in all cases 
closely associated with the foreign political line of the state. “The 
Czechoslovak Socialist Republic extends an asylum to all foreign 


55 In the 1963 Yugoslav Constitution the introductory part contains detailed 
provisions on the entire foreign policy program of the Yugoslav Socialist 
Federal Republic. Article 14 of the 1965 Rumanian Constitution lays down 
the comprehensive foreign policy principles; Articles 6., 7., 8., of the Constitu- 
tion of the German Democratic Republic, while laying down the general prin- 
ciples, give expression also to the immediate foreign policy objectives. 
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citizens who are prosecuted for safeguarding of the interests of work- 
ing people, for participating in national wars of liberation, for the 
production of works of science or art, or for activities serving the 
defence of peace” (Section 33). 

When the new constitution of the Soviet Union was being drafted 
again the definition of the provisions relating to foreign relations came 
to the foreground in sharp outlines. N. S. Khrushchev in his speech 
made on the new draft constitution of the Soviet Union formulated 
the idea that the constitution was bound to express the birth of the 
socialist world system, the fact that the Soviet Union had emerged 
from its capitalist surroundings. ““The socialist world system has been 
born, new types of relations have been created among the friendly 
countries and also the problem of our relations to the countries 
liberated from under the colonial yoke emerges in a novel form. The 
problems of the peaceful coexistence of the countries of different social 
system and the fight for peace have acquired enormous significance. 
For this reason it is necessary to formulate in the new constitution 
the principles of the relations of our state to other states” N. S. 
Khruschev concluded. 


10. THE VARIOUS METHODS OF THE CONSTITUTIONAL 
DEFINITION OF THE FORMS OF OWNERSHIP 


At present it is a general requirement that each socialist constitution 
should reflect the forms of ownership as these existed at the time of the 
introduction of the constitution. (There are opinions which do not 
recognize the constitutional law character of constitutional provisions 
laying down the forms of ownership, without, however, calling into 
doubt the need for a constitutional enactment of these provisions.)* 


56 The positions taken in this problem in Soviet literature on constitutional 
law are analysed in detail by V. F. Kotok, in his paper ““The Subject-matter of 
Soviet Constitutional Law.’’ Quoted in the Hungarian publication “A szovjet 
allamjog kérdései” (Problems of Soviet Constitutional Law), Budapest, 1962, 
pp. 7 et seq. 
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When a general survey was made in the foregoing of the system of 
socialist constitutions it has been pointed out that this scope of 
regulation has been shaped in the course of historical evolution. 
In the first phase of evolution the constitutions of the Soviet socialist 
type contained provisions declaring the state or all-people’s ownership 
of the means of production. This was accounted for not only by that 
in the given period the differentiated systems of the forms of owner- 
ship characteristic of the conditions of neither the period of transition 
nor socialism once built up could be known, but partly also by that 
in the given phase of the revolutionary struggle stress was laid almost 
exclusively on stepping up the nationalization of the means of pro- 
duction. It is not the task of this work in all details to analyse the 
difficulties which were partly caused by the forms of ownership of 
the period of transition not yet been having elucidated in the young 
proletarian state in the Soviet republics and the Hungarian Republic 
of Councils.*? On the other hand it must be accepted as a fact that 
for a long time no space was allotted to the regulation of the forms of 
ownership in the socialist constitutions even at a time when the forms 
of ownership of the period of transition had already developed in a 
distinctive manner. Thus e.g. the forms of ownership of the NEP 
period never rose to the level of constitutional regulation in the Soviet 
Union, although the code of civil law of the Russian Federation had 
supplied the completed legal form for such a regulation. Under the 
conditions of socialism in being the constitution of the Soviet Union 
of 1936, by declaring the complete victory of the socialist system of 
society, the complete liquidation of the exploitation of man by man, 
and the transfer of all means of production to public ownership, at 
the same time defined all forms of ownership recognized under the 
constitution. For the definition of the forms of ownership the con- 
stitution set off from the subjects of ownership for the very reason 
because the transfer of the means of production to public ownership 


5? As for the Hungarian Republic of Councils this problem has been dis- 
cussed in detail in ‘“‘A Magyar Tandcskoztdrsasdg jogalkotasa’”’ (Legislation 
of the Hungarian Republic of Councils), Budapest, 1959, pp. 38 et seq. 
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was defined in other respects from a number of aspects and also the 
safeguarding of this ownership was guaranteed. 

Popular democratic evolution has been essentially identical with 
the path of Soviet evolution as outlined before and owing to the relat- 
ively peaceful character of the transition has departed from this path 
only in so far as it defines the forms of ownership as these have existed 
in reality already in an early phase of evolution, i.e. in the initial 
period of transition from capitalism to socialism; the common and 
simultaneous appearance of the socialist and non-socialist, capitalist 
and transitional forms of ownership in conjunction with the principal 
traits of the policy which had as its end the creation of the exclusive 
dominion of the socialist forms of ownership. 

Even the constitutions adopted in the initial phase of popular 
democratic evolution placed the unmistakable expression of the forms 
of ownership of the means of production in the focal point of regula- 
tion. In conformity with conditions as they then existed the consitu- 
tions declared that the means of production were in state-owned or 
in the ownership of cooperatives or natural or juridical persons (indi- 
viduals). In this case too the constitutions declared that private pro- 
perty could not be used in a manner prejudicial to the community or 
its interests. In these constitutions mainly the promotion of the state 
and cooperative sector, the extensive supervision over private eco- 
nomy, and the definition of the principal trends of expropriation 
indicated the path of further progress. (Provisions to this effect are 
found in the Albanian, Yugoslav, the first Rumanian, constitutions, 
and to some extent in that of the German Democratic Republic.) The 
solutions adopted by the Chinese and Vietnamese constitutions are 
only partially resembling the above. As a matter of fact these latter 
constitutions expressly lay down the prospects of a socialist con- 
struction, however, on this path they reckon with the active coopera- 
tion of the national bourgeoisie, 1.e. of the proprietors of means of 
production in private ownership. ‘‘The state, with the aid of the guid- 
ing activities of the administrative agencies, the leading role of the 
state sector and the supervision exercised by the mass of working 
individuals make use of the features of capitalist industry and trade 
beneficial for the people. . .” is laid down in Article 10 of the Chinese 
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constitution, and in the same passage it is also pointed out that the 
state will be persevering in its policy of limiting, utilizing and trans- 
forming the capitalist sector. 

The next link of evolution is indicated by the Hungarian constitu- 
tion which by pointing out the socialist ownership of the bulk of the 
means of production also recognizes the private ownership of the 
means of production, however, gives expression to the policy of a 
gradual liquidation of this form of ownership. The Hungarian con- 
stitution also includes the limitations contained in the constitutions 
mentioned above applied for safeguarding the interests of the com- 
munity. In different legal forms still essentially in the same sense 
operates the Rumanian constitution of 1952.°8 

In keeping as the multi-sectoral character of national economy has 
been eliminated and socialist relations of production have become 
exclusive, the mention of private ownership has disappeared from 
the popular democratic constitutions which lay down that the found- 
ations of socialism had been laid. 

The regulation of the socialist ownership of the means of production 
occupies a central position in the socialist constitutions. Partly for 
various reasons, still in both Soviet and popular democratic evolution 
the uniform category of socialist ownership embracing both state and 
cooperative property appears only in a certain phase of evolution and 
not at the very outset. In the evolution of popular democratic law 
this process may be traced also in the level of constitutional regulation. 
In the first popular democratic constitutions the capitalist and socialist 
forms of cooperatives were not kept apart at all in like way as in 
certain popular democratic countries even cooperatives known in this 
period contained in themselves not only the germs of the birth of new, 
socialist forms of cooperation, but also a number of survivals of 
organizational and operational principles reminiscent of capitalist 
cooperatives. There could be no talk of socialist cooperative property, 
let alone of distinct cooperative ownership. As regards the legal forms, 
the same rules were valid for both private and cooperative property. 


88 The Polish constitution of 1952 settles the question though indirectly, yet 
similarly to the Hungarian and Rumanian constitutions. 


229 


The crystallization of the soctalist forms of cooperatives and in keeping 
with itthe appearance of socialist cooperative property was conco- 
mitant in almost all popular democratic countries with the beginning 
of the socialist evolution of agriculture. The Hungarian constitution 
was enacted first in the phase of socialist evolution where the coupling 
of state and cooperative property as socialist property was made 
possible.*® 


if. PROBLEMS OF THE CONSTITUTIONAL REGULATION 
OF EXCLUSIVE STATE PROPERTY 


It is not only the formulation used to define state property in the 
latest, e.g. Czechoslovak, constitutions, but also the differences be- 
tween the sphere of objects of exclusive state property as recognized 
in socialist civil law and the constitutions, as well as the relating 
uncertainty that exists in jurisprudence, which equally justify an ana- 


5°It is known that the constitutions of socialist states and socialist legal 
systems consider socialist state property as that of the entire population while 
the socialist cooperative property is regarded as the collective property of 
cooperatives and associations of cooperatives; these are considered as two forms 
of socialist property. A different concept of property is reflected in the Yugoslav 
Constitution in which no difference is made between state property on the one 
hand and cooperative property, on the other; the homogeneous category of 
social property is used. In writings dealing with the subject the different charac- 
ter of this category of property as compared to state property adopted in other 
socialist countries is pointed out. (Particularly the self-administration of produ- 
cers and the specific features of the planning system are evoked.) It is also pointed 
out that the means of production constituting social property are owned by the 
whole of society and the rights deriving therefrom are exercised in part by the 
political, in part by the economic organizations of society. Cf.: Andrija Gams: 
“‘Aspects juridiques de la propriété sociale.”” La constitution yougoslave de 
1963. Paris, 1966. p. 31. — It should be added that the term state property, 
is not used in the new (1968) Constitution of the German Democratic Republic 
either. In this constitution three types of socialist property are listed, namely: 
(1) the all-society people’s property, (2) the cooperative public property of 
working communities and (3) the property of social organizations. (This latter 
will be dealt with subsequently when the inclusion of new property forms in 
the constitutions will be treated.) 
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lysis of the category of exclusive state property or at least of the 
methods of constitutional regulation so far applied in this connexion. 
It is known that this category comprises the objects of state property 
which in principle cannot be objects of another form of ownership, 
so not even of socialist cooperative ownership. 

The opinion is often professed as if the formation of the special 
legal category of the exclusive objects of state property could be 
traced back to the Decree on the Land. (Issued in Soviet Russia in 
the early revolutionary period.) In fact, in the Soviet Union land is the 
exclusive object of state ownership. This does not however mean as if 
the objects of exclusive state ownership, as the formation of a distinct 
legal category within the more general category of state property were 
likewise rooted in the Decree on the Land. The truth is that in the 
first years following upon the October Revolution the category of the 
objects of exclusive state ownership had not been made distinct within 
the sphere of the objects of state ownership, or at least not in the 
sense as known in the later evolution of law. One may say that in the 
period following upon the Great October Socialist Revolution the 
place of any object of property in the process of production directly 
determined its position in respect of its ownership. As a result of 
nationalization all means of production or raw materials were trans- 
ferred to the exclusive ownership of the state. State ownership as the 
result of nationalization was in general protected against its de-nation- 
alization or like processes. This made the safeguarding of state 
ownership complete, as at that time the two types of socialist owner- 
ship and a distinction between them were still wanting. So the existence 
of cooperative property not being a distinct category at that time, the 
introduction of the category of objects of exclusive state ownership 
did not appear to be warranted. Hence e.g. the constitution of 1918, 
as an achievement in the field of the nationalization of the means of 
production records the transfer of a. the land, b. the forests, c. the 
bowels of the earth, d. the waters of national importance to all- 
people’s ownership and e. the nationalization of the banks, further 
as the initial step in nationalization or transfer to all-people’s owner- 
ship the introduction of the system of workers’ control of the factories, 
mines, factory shops, railways and means of transport. Under the 
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constitution, without any special guarantees, it was obvious that any 
object once in state ownership was bound to remain inalienable all- 
people’s property for ever.™ The solution adopted by the constitution 
of the Hungarian Republic of Councils is well known. In Articles 4 
and 5, without enumerating the objects of property the constitution 
declared the intention to transfer all means of production under the 
ownership of the working people and simultaneously as an end so 
far achieved it the transfer under public ownership of agricultural, 
industrial, mining and transport enterprises whose productive volume 
exceeded that of small works, further of the banks and insurance 
companies. The Hungarian Republic of Councils, as it is seen, denoted 
the sphere of the objects of state ownership, and those to be trans- 
ferred under public ownership, in the first place by criteria of economic 
activities rather than by such of the objects of ownership. Under the 
conditions of war communism obviously not even in the Soviet Union 
the need emerged for defining distinctively the exclusive objects of 
state ownership. It was the constitution of the Armenian Soviet 
Republic that for the first time by separating the right of ownership 
and of use introduced a distinction which came close to the introduc- 
tion of the category of objects of exclusive state ownership. As a matter 
of fact by making provisions for the exploitation of means of produc- 


6° On the ground of the declaration approved in January 1918 the relevant 
provisions reflect the conditions as these existed at that time; for this reason 
the wording of the second draft of the constitution may also deserve attention. 
This wording was drawn up by the committee in charge of drafting the con- 
stitution; in the central committee of the party, in response to the direct inter- 
ference of Lenin, a decision was passed according to which the January declar- 
ation would introduce the constitution. This wording too as an initial achieve- 
ment in the process of the transfer of all means of production to national 
ownership defined (a) the termination of the private ownership of the soil and 
its transfer to national property; (b) the transfer of all forests and woods, the 
treasures of the bowels of the earth, waterways of national importance as into 
national property; (c) the introduction of workers’ control and the transfer of 
certain branches of industry to national ownership; (d) the transfer of banks 
to national ownership; (e) the abolition of loans. See (Gurvitch, G. S.) Typeus, 
I. C.: Ucropuax Cosetcxoé Koxcrutyuun (The History of the Soviet Con- 
stitution), Appendix XVII. , 


232 


tion in national ownership the constitution laid down that these had 
to be transferred either to the soviets, or to workers’ communities 
(Clause 4a and b of the constitution of February 1922). So Article 3 
of the constitution of Soviet-Georgia provided besides the land, the 
bowels of the earth, forests, waters, the large enterprises to be of all- 
national importance. In this latter respect the constitution referred to 
special legislation. By this the constitution continued to strengthen 
the trends to create the category of exclusive state ownership. 

Eventually the category of the objects of exclusive state ownership 
emerged in the first phase of the so-called NEP-period. This category 
appeared for the first time in the civil code of the Russian Soviet 
Federal Socialist Republic of 1922 and not in the constitution. 
It came into being in a period when after the consolidation of the 
political power of the working class the proletarian power by relying 
on the political and economic means at its disposal was in a position 
to agree to the temporary revival of private capital in order to speed 
up the process of reconstruction. Instead of a general survey of the 
period reference is made at this juncture to the well known fact that 
by this measure though under changed conditions in the sphere of 
economy again the struggle between the forces of socialism and 
private capitalist production again flared up, again the problem of 
“who defeats whom” came to the fore. In this struggle the legal means 
at the disposal of the Soviet power had a prominent role to play. 
These legal means included the exposition of the category of exclusive 
state ownership, the determination of the spheres and definition of the 
forms of economy which were reserved exclusively for state enterprises 
and organizations. In this manner the Civil Code of 1922 defined the 
scope of objects precluded from coming under private trade (in respect 
of these objects only their introduction into private marketing was 
prohibited, however, as regards the cooperatives coming within the 
so-called system not even sale was prohibited, Section of 22 of the 
Code), further the sphere of objects in respect of which state ownership 
was exclusive. “The land, the bowels of the earth, forests, the waters, 
the railways in public use and the rolling stock on them shall be 
exclusively in state ownership’’ was laid down in Section 53 of the 
Code. 
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As is known after the introduction of the Soviet constitution of 
1924 as regards the problems of the economic system the wording of 
the constitutions of the union republics was authoritative. Hence the 
trends of further evolution were heralded by the evolution of the 
constitutions of the union republics. Section 5 of the constitution of 
the Russian Federation of 1925 laid down the state ownership of the 
entire land, the forests, the bowels of the earth, the waters, factories, 
workshops, the means of water and air transport and the post — on 
the ground of the provisions laid down by the Federation or the 
special legislation of the Russian Soviet Federal Socialist Republic. 
In essence, the constitution reverted to the conclusions arrived at in 
the Russian Civil Code of 1922 and did not include a category of 
objects of exclusive state ownership. 

Obviously the Soviet constitution of 1936 appears to have been 
progressing on the same path. The constitution distinguishes four 
groups of objects in state ownership, viz. (a) the land, the bowels of 
the earth, the waters, the forests; (b) the industrial, agricultural 
(sovkhozes, agricultural machine centres and other government- 
organized large agricultural enterprises), communal enterprises and 
banks; (c) the means of rail, water and air transport and of the post; 
and (d) the fundamental housing basis in the towns and industrial 
settlements. According to Venediktov, who as regards the objects 
of ownership covered under Section 6 of the constitution applied for 
the first time this classification, this grouping consolidated in a unity 
the objects of ownership as defined in Sections 21, 22 and 53 of the 
Civil Code of 1922, with slight differences only.” 

The position of literature which cropped up in the wake of the 
introduction of the constitution is by no means uniform as to whether 
all of the objects enumerated in Section 6 of the constitution, or only 
part of them, should be considered such as covering exclusive state 
ownership. Of the many conflicting opinions the one considering the 
first group of objects in Section 6 of the constitution (i.e. the land, 
the bowels of the earth, water, forests) only such as being of exclusive 
state ownership. (As has been seen this group of objects of ownership 


61 (Venediktov, A. V.) Beneduxmoe, A. B.: Tocynapctpennaa COuMaIACTHYeC- 
kan co6ctBeHHOcTs (Socialist State Property), Moscow— Leningrad, 1948, p. 365. 
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was qualified as such of exclusive state ownership previously under 
Section 53 of the Civil Code). Venediktov too in his work referred 
to in the above recognizes only the objects belonging to the first 
group as such of exclusive state ownership for the reason that owing 
to the recognition of the exclusive state ownership of the land each 
of these objects comes under the same consideration.®? In general 
this is the prevailing opinion of writers on civil law. In A. V. Karas’ 
opinion in part differing as to the objects of exclusive state ownership 
he includes in that category the railways in public use, the telegraph, 
the radio, banks, machine centres, the sovkhozes, does not mention 
other objects of ownership enumerated in Section 6 of the constitu- 
tion.® Also the writers on constitutional law appear to take an identical 
position in the matter. Namely these writers either evade an analysis 
of the problem and so do not even come to the point where the ques- 
tion of the objects of exclusive state ownership could be raised, and 
in conformity with the position taken by civil law consider the problem 
one being within the scope of civil law,‘ or adopt explicitly the views 
professed by A. V. Venediktov; hence within the scope of Section 
6 of the constitution they recognize exclusive state ownership as a 
special yet narrower category. The opposing opinion considers all 
objects enumerated in Section 6 such as being of exclusive state owner- 


62 Ibid. pp. 373—374; he recapitulates his position in a later work published 
in 1954. A similar position is taken by D. M. Genkin. (Cf. A szovjet polgari jog. 
Budapest 1952, p. 231 in Hungarian.) 

83 ( Karas, A. V.): Kapac, A. B.: IIpaso rocygapcrBenHod coumanncTHyeckon 
coOcrseuHocTn (State Socialist Ownership), Moscow, 1924, p. 28. 

84 Cf. (Denisov, A. I.) JTenucoe, A. W.: Copetcxoe rocygapcrsenHoe mpaso 
(Soviet Constitutional Law), Moscow, 1940, pp. 161 et seq.; (Umanski, Ya. N.) 
YVmanckui, A. H.: Copetckoe rocynapcrsennoe npaso (Soviet Constitutional 
Law), Moscow, 1959, pp. 83 et seq. 

65 CopeTckoe rocynapcTBeHHoe mpaBo (Soviet Constitutional Law), ed. 
by S. S. Studenikin, Moscow, 1950, p. 69. A similar position has been taken 
in the textbook on constitutional law edited by S. S. Kravchuk in 1958, 
with the difference that he adds the railways to the items enumerated 
here. The discrepancy may perhaps be explained by that public railways are 
in fact objects exclusively of state property, however, certain sidings may 
be in cooperative ownership. So certain authors distinguish between railways 
in public use, whereas others do not. Cf. Cosetcxoe rocygapcrseHHoe npaso 
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ship. This opinion is professed by several constitutional lawyers™ 
further by others dealing with the foundations of the Soviet state and 
law,°’ and in general by writers on kolkhoz law. 

A number of opinions vacillating between the two extreme variants 
might be quoted, however, the authors mentioned above are repre- 
sentative enough of the various opinions formed so far. The wording 
of the principles on civil law legislation put the opinions noted as the 
position taken by Venediktov into force. Accordingly the land, the 
bowels of the earth, the waters, forests, manufacturing plants, fac- 
tories, mines, ore mines, power works, means of rail, water and air, 
further of motor car transport, the banks, the means of telecommuni- 
cation, the state organized agricultural, commercial, communal and 
other enterprises, further the bulk of housing in towns and in industrial 
settlements are in state ownership. The land, its treasures, the forests, 
and waters are in the exclusive ownership of the state and may be 
consigned to other for use only.®® Hence this regulation follows a 
dual solutions: it defines the most important objects in state owner- 
ship, and within it specially emphasizes the objects constituting the 
exclusive ownership of the state. 

In the course of popular democratic evolution, in like way in the 
phase of transition from capitalism to socialism, still in line with the 
relatively peaceful path of evolution, exclusive state ownership came 
into being to some extent under different conditions. At the outset, 





(Soviet Constitutional Law), ed. by (Kravtchuk) Kpasyyx, Moscow, 1958, 
p. 69. For the different railways see (Karas, A. V.) Kapac, A. B.: IIpaso rocy- 
HapcrBeHHOH COWMACTHYecKOH coGcrBeHHocTu (Socialist State Ownership), 
Moscow, 1954,p. 29. 

66 Cf. CopetcKoe rocynapcrBeHHoe mpaaro (Soviet Constitutional Law), ed. by 
(I. P. Traynin) H. TI. Tpadxun: Moscow, 1948, p. 90. 

®7 Cf. OcHosbl copeTckoro rocygapcrpa u mpasa (The Foundations of 
Soviet State and Law), ed. by I. D. Levin and colleagues, Moscow, 1947, p. 111. 

68 Cf, (Kazachev, N. D.) Ka3zauee, H. JJ.: Konxo3Hoe upaso (The Law of 
Kolkhozes), Moscow, 1954, p. 194; (Kazachev, N. D.) Kaszayee, H. JJ.: []paso 
KONXO3HOH COOCTBEHHOCTH (The Law of Ownership in Kolkhozes), Moscow, 1952. 

69 The principles of the civil law legislation of the Soviet Union and the 
union republics. Section 21. Benomoctu BepxosHoro Coseta CCCP (The 
Gazette of the Supreme Soviet), No. 50, December 15, 1961, p. 1280. 
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in the constitutions adopted in the early phase of popular democratic 
evolution the various forms of ownership, including, that of state 
ownership, did not appear with a socialist character at all. Notwith- 
standing the gradual headway state ownership had made (for the very 
reason that the working class and the Party had a share in the supreme 
power from the very outset and was becoming the exclusive leading 
force), amounted at the same time to the gradual elimin ation of the 
economic and thereby of the political foothold of the exploiting classes. 
Under the given circumstances, in the absence of an evolution of the 
socialist forms of cooperatives, state property had to be protected a- 
gainst being transformed either into cooperative or private property. 
This explained why in the early phase of evolution the category of ex- 
clusive state ownership was created. This is the reason why in general 
also the first socialist constitutions consider the objects of state owner- 
ship as defined by them such as being of exclusive state ownership. For 
that matter this fact accounted also why in the constitutions efforts 
were often made to define the limits not so much of state property 
as the state controlled economic sector based on this property, and 
also its safeguard, by laying down the forms of economic activities 
rather than the objects of ownership. (For example, the monopolies 
of wholesale and foreign trade.) The growing significance of the objects 
of exclusive ownership explains why the particular constitutions by 
providing for the possibility of transfers to public ownership evoke 
the sphere of objects of exclusive ownership to be created after the 
introduction of the constitution. (So e.g. clause 2, Section 6 of the 
first Rumanian constitution, Section 25 of the constitution of the 
German Democratic Republic.) In other cases the constitutions prefer 
to formulate the sphere of objects of exclusive state ownership in a 
narrower sense, but define the objects of ownership or totality of 
property declared previously to be all-people’s property. The Alban- 
ian, Yugoslav, and Bulgarian constitutions do not extend to the 
major industrial plants. Moreover the two last mentioned constitu- 
tions, in conformity with the situation prevailing at their enactment, 
do not include the banks either. On the other hand the Czechoslovak 
constitution of 1948 among the objects of exclusive state ownership 
enumerated the industrial plants of major importance, i.e. such 
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employing more than fifty workers, although the relevant provision 
of the constitution recognized cooperative ownership on such pro- 
perty. This formulation at the same time provides a ground for calling 
into doubt the character of the whole section of the constitution as 
one defining the objects of exclusive state ownership.’ The consti- 
tutions adopted in the early phase of the popular democratic evolution, 
though lying apart in extended periods of time, include the Korean 
constitution of 1948, the Chinese constitution of 1954 and the second 
Vietnamese constitution of 1959. The Korean constitution adopted a 
mixed solution in so faras it declared the state ownership of certain 
objects, and the transfer to public ownership of the whole former 
Japanese-owned industrial property. Obviously it was not the inten- 
tion of the constitution-makers to define objects of exclusive owner- 
ship. Both the Chinese and the Vietnamese constitutions restrict 
exclusive state ownership to a relatively narrow sphere of objects of 
property (the treasures of the bowels of the earth, waters, forests, 
natural resources, virgin soil, and even these to be made so under 
particular statutory provisions). The Hungarian, Polish and Rumanian 
constitutions werq adopted in a more advanced phase of popular 
democratic development. All these constitutions contained almost 
identical solutions.” Although on the ground of the wording used in 


70 Although both the literature on constitutional law [Cf. (Bartushka, Jan) 
Bapmyuka, An: Uexocnopaukoe rocyfapeTBenHoe mpaso (Czechoslovak Con- 
stitutional Law), Moscow, 1956, p. 147] and the Czechoslovak Civil Code define 
the sphere of the exclusive objects of state property as recognized with reference 
to the relevant section (102) of the constitution, there is no doubt that this 
section has been given a construction in this sense. Knapp interprets the relevant 
section of the constitution in the same way. (Knapp, V.: A tulajdon a népi 
demokracidban (Property in the People’s Democracy), Budapest, 1954, p. 123.] 

7. By virtue of the relevant Section 5 of the Hungarian constitution the 
objects of exclusive state ownership are the treasures of the bowels of the earth, 
forests, waterways, natural resources, mines, industrial plants of importance, 
means of transport, ground, air, banks, the post, telegraph, telephone, agri- 
cultural enterprises organized by the state, state farms, machine stations, 
irrigation plants, etc.... The constitution lays down the state monopoly of 
foreign trade. The constitution of the Rumanian People’s Republic of 1952 
refers mostly to the same objects by completing the list with communal enter- 
prises, urban dwellings, or their nationalized portion, printing equipment, 
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these constitutions the forms of economic activities and objects of 
ownership can be considered such of exclusive ownership with a grain 
of salt only, in the construction given to the constitution by the rele- 
vant literature exclusive ownership is regarded as undoubted.”” 

A study of the civil codes may help to a definition of the sphere of 
objects of exclusive ownership in a later phase of popular democratic 
evolution, i.e. in a phase preceding the building up of socialism. The 
Bulgarian Act of 1950 defining ownership in Section 5 enumerates as 
objects of exclusive ownership not only those included in the respective 
section of the constitution, i.e. “all minerals and all other treasures of 
the bowels of the earth, forests, waters, mineral springs and medicinal 
waters, natural resources, rail and air transport, the post, telegraphs 
and telephones and broadcast transmitters” (Section 7 of the consti- 
tution), but even extends the sphere of such objects to such as have 
become exclusive since the introduction of the constitution (so e.g. 
the banks, etc.). The Act on ownership defines legally the category of 
exclusive state property in many respects in a more explicit form. 
So e.g. the Act lays down that legislation may determine other objects 
of particular importance for national economy as such of exclusive 
state ownership. This provision decides the mostly open policy-mak- 
ing question of the level of the source of law which may supplement 
the objects of exclusive ownership as provided for in the constitution 
within a single state at least. Since there were no statutory provisions 
in other countries which decided the problem, it often occurred in the 
period of transition that the sphere of exclusive ownership had to be 
extended by government regulations or in most instances by legal 
sources inferior to an Act of legislation. 


cinemas and theatres. The Polish constitution differs from Hungarian regulation 
in so far as it provides for communal enterprises and institutions. 

72 Cf. Magyar alkotmanyjog (Hungarian Constitutional Law), ed. by J. Beer, 
Budapest, 1951; Vilaghy, M.: Polgari jog, Il. Tulajdonjog (Civil Law, II. Law 
of Ownership), University textbook for 1956/1957, pp. 58 et seq.; Magyar 
allamjog (Hungarian Constitutional Law), ed. by J. Beér, Budapest, 1960; 
A Roman Népk6ztarsasag alkotmanya (The Constitution of the Rumanian 
People’s Republic), ed. by Takats— Demeter— Roman, Bucharest, 1957, pp. 
19 et seq. 
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The Hungarian civil code steers a somewhat different course. 
Similarly to the Russian civil code of 1922 the Hungarian Civil Code 
draws a line between non-negotiable property and the exclusive 
objects of state ownership. This latter class includes two groups. 
Exclusive state ownership extends to (a) the treasures of the bowels 
of the earth; (b) the water courses, canals and natural lakes, as well 
as their beds; (c) the abandoned beds of water courses and accrete 
islands in water courses (insula nata); (d) the public highways and 
public squares. Unless otherwise provided for under a rule of law 
exclusive state ownership includes: (a) forests; (b) capital equipment 
(Section 168). The scope of non-negotiable objects is defined in the 
code in all details: ‘(1) The following objects shall be non-negotiable: 
(a) things exclusively owned by the State; (b) land owned by the State, 
with the exception of plots used as building sites, and those to be 
used for purposes of exchange of land and compensation in kind; 
(c) such otherthings asincluded inthe inventories of the state agencies 
or belonging to their fixed assets unless and until these have been 
definitively struck off in the inventory of the fixed assets in accordance 
with proceedings established for that purpose. (2) Sale of non-negoti- 
able things shall be null and void” (Section 169). 

At the first sight a comparison of the two sections suggests that 
the drafters of the civil code have not interpreted the relevant section 
of the constitution as one defining the exclusive objects of state owner- 
ship. On the contrary: in conformity essentially with the position 
adopted in Soviet literature on civil law, and partly on constitutional 
law, they have considered a narrower sphere of the objects of owner- 
ship as defined by the constitution such as being objects of exclusive 
state ownership. However, this construction is at variance with the 
motivation of the Civil Code. Accordingly “The objects of exclusive 
state ownership are enumerated in Section 6 of the constitution. As 
a matter of course the Bill accepts these provisions as a basis but makes 
no mention of the state enterprises, state farms, machine stations, etc. 
Although it is true that an enterprise itself may be considered an object 
of ownership, still the Bill refrains from doing so, inasmuch as civil 
law reckons with the enterprises in the first place as subjects at law, 
so that their treatment as objects of ownership might lead to con- 


240 


fusion. The Bill throws the ownership aspect into relief in that it con- 
siders enterprise assets as such being in state ownership (Section 171).” 
Hence the motivation permits in respect of state enterprises as objects 
of exclusive ownership a construction as if it considered all objects 
contained in Article 6 of the constitution as such of exclusive owner- 
ship and disregarded an enumeration of them merely for reasons of 
technicalities of codification. 

The new trend of evolution is indicated by the methods adopted 
under the Mongolian and Czechoslovak constitutions for regulation. 
This novel regulation forgoes any claim to defining the objects of 
exclusive state ownership. It prefers to lay a stress on a So to say 
representative expression of the multitude and abundance of means 
on which the state may rely in the course of performing its gradually 
expanding socio-economic and cultural-popular functions, by a com- 
bined enumeration of the most significant forms and institutions of 
state activities and the objects of ownership. Hence in recent popular 
democratic constitutions the sphere of the exclusive objects of state 
ownership has ceased to appear as a distinct legal category.” 

A survey of the outlines of evolution permits the drawing of certain 
conclusions which may in the future have an impact on the constitu- 
tional regulations of exclusive state ownership. 


73 This is the construction given to the constitution also in Czechoslovak 
legal literature. There was some uncertainty while the draft was being discussed. 
For example, Laco believed that in the relevant section of the constitution, 
objects of exclusive ownership were enumerated (Laco, K.: Prva hlava navrhu 
naSej socialisticeskej ustavy (The First Chapter of Our Draft Socialist Consti- 
tution), Bratislava, 1960, pp. 12 et seq.) [O navrhu novej ustavy CSSR (The 
Draft Constitution of the Czechoslovak Socialist Republic).] After the approval 
of the constitution Stefan Luby adopted the unequivocal position that the 
constitution defined state property only by way of examples. On the other 
hand the enumeration in the earlier constitution was itemized. He did not 
preclude the possibility that some of the objects enumerated in the new con- 
stitution would qualify as objects of exclusive ownership, on the other hand 
he did not consider the constitutional enumeration of the objects of exclusive 
ownership necessary. (Cf. Luby, St.: Vlastnicka sustava CSSR (The System 
of Ownership in the Czechoslovak Socialist Republic), Pravnické Studie, 1960, 
No. I, pp. 75—76.) 
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(a) When a regulation is not effected on the level of a constitution 
it cannot be construed as if such an institution of law had ceased to 
exist. At least Soviet evolution demonstrates that exclusive state 
ownership may exist even in the absence of a constitutional regulation 
(at least the present wording of the constitutional enactment encour- 
aged many authors in legal literature to give a construction in this 
sense to Article 6 of the constitution). This at the same time is an 
indication that the method adopted by the Czechoslovak or Mongolian 
constitution does not invariably admit a conclusion as if the category 
of objects in exclusive state ownership had been jettisoned altogether 
in respect of the countries concerned. This category may survive a 
a distinct legal institution enacted on a lower level of legal regula- 
tion. 

(b) The historical evolution of the institution also reveals that the 
legal category of objects of exclusive ownership had a primary and 
specific significance in particular in the period of transition from 
capitalism to socialism, i.e. in a period when the socialist economic 
sector was existing side by side with the capitalist form of economy. 
The significance of this category has not withered away even in the 
subsequent phases of evolution. Once socialism has been built up for 
reasons of a uniform management of national economy the socialist 
form of ownership of certain fundamental means of production and 
their allocation to the sphere of state ownership may have significance 
as a guarantee. In the course of the withering away of any difference 
between cooperative and state ownership the guarantee character of 
these institutions will also gradually fade out under developed socialist 
conditions, on the path leading to Communism.” 

(c) The present phase of Soviet evolution demonstrates that even 
under developed socialism, notwithstanding its reduced significance 
the maintenance of the institution of exclusive state ownership is still 
conceivable. The method resorted to in laying down the fundamental! 


“It should be pointed out that the constituents of exclusive social or state 
property were regulated again in recently enacted socialist constitutions. 
Cf. Article 12 of the 1963 Yugoslav Federal Constitution, Articles 7., 8., of the 
1965 Rumanian Constitution and Article 12 of the 1968 Constitution of the 
German Democratic Republic. 
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principles of Soviet civil law legislation also displays the forms by 
which the representation on a policy-making level of the fundamental 
objects of state ownership characteristic of the entire economic system 
and the statutory expression of the objects of exclusive state owner- 
ship can be coupled. 

(d) On the ground of the different forms of a constitutional regula- 
tion current in the popular democracies the conclusion may appear 
justified that the definitions of the objects of exclusive state ownership 
in constitutional and civil law need not be necessarily identical. 
Whereas civil law may confine itself to the definition of the objects of 
ownership, the regulation under constitutional law may point to ends 
beyond the civil law sphere. In point of fact the object of ownership 
as defined under constitutional law may to a certain extent depend 
upon the construction given to the constitutional provisions governing 
the economic system, i.e. whether these provisions are interpreted as 
containing tenets which up the principles of civil law only, or perhaps 
also those of labour law, or in general as provisions defining the 
features of the economic system. As indicated by the experiences 
gathered in the course of the constitutional evolution there can be no 
doubt that the constitution in the first place expresses the character- 
istics of the economic system as a whole, i.e. it defines the structure 
of the nation’s economy and the underlying forms of ownership only 
in so far asthisis necessary for outlining the principal traits of the 
economic system. This explains also why a constitutional regulation 
may beyond civil law safeguards (i.e. besides the definition of the 
objects of exclusive ownership) protect economic relations or the 
specific forms of the economic activities of the state by means of con- 
stitutional and administrative law. This is the sense in which the defi- 
nition of the foreign and wholesale trade activities, banking operations, 
public utilities, the broadcasting system, the telephone and telegraph, 
in general the postal services as exclusive state activities may be ex- 
plained. As a matter of fact in this sphere the state may protect the 
sphere of economic activities reserved exclusively for governmental 
agencies by means of constitutional and administrative law means, 
on the level of a licencing system rather than by defining the objects 
of ownership. 
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12. THE SYSTEM OF THE FORMS OF INDIVIDUAL 
OWNERSHIP IN THE CONSTITUTION 


Since certain problems of detail of cooperative property will ts 
made subject to a special study in the framework of an analysis of the 
constitutional regulation of the organizational patterns of socialist 
economy, at this juncture only the problems of small-scale producers’ 
and personal property will be discussed. 

(a) The constitutional regulation of the property of small-scale pro- 
ducers presents a highly varied picture in the various phases of evolu- 
tion. The constitutions adopted in the early phase of popular democra- 
tic evolution, without distinguishing the property of small-scale pro- 
ducers as a special form of property, in many respects include small- 
scale producers among the workers and hold cut a promise of state 
subsidy to them. The Albanian and the Yugoslav constitutions restrict 
themselves merely to mentioning the small and middle peasantry and 
provide for financial support and special protection to them (Section 
10 and 19, respectively). The Bulgarian constitution goes further in 
the support of workers, peasants, artisans and white-collar workers 
in the spheres of economic policy, financial aid and taxation. At the 
same time the constitution, in order to raise the living standards of 
the working classes, contains encouragement in respect of the pro- 
motion of creative activities and enterprising spirit (Section 14). 
Similar provisions have been included in the constitution of the 
German Democratic Republic (Section 20). The Hungarian constitu- 
tion was the first to thrust into a relative background the middle strata 
of society. Although the Hungarian constitution recognizes the exist- 
ence of individual small-scale producers and persons working not in 
employment, not only by the form of a general category of earned 
property, but also by permitting the existence of private initiative, it 
fails to make any mention of a support to be extended to individual 
producers. This omission in the constitution refers to the incipient 
symptoms of the errors in economic policy which in the course of sub- 
sequent evolution in many respects became responsible for serious 
shortcomings. Also in other popular democracies to some extent 
similar phenomena could be recorded. However, a relatively quick 
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recognition of the errors committed in this sphere is manifest in the 
Rumanian and Polish constitutions of 1952 (i.e. before 1953), where 
again the promotion of the interests of individual small-scale pro- 
ducers has been made a point of general policy, in this instance by the 
recognition of the ownership rights of small-scale producers and the 
constitutional definition of the objects and subjects of this ownership. 
For example, the constitution of the Rumanian People’s Republic 
lays down that the state shall “support the peasants and small ar- 
tisans disposing of small and middle-sized property in order to protect 
them against exploitation, step up their production and raise their 
living standards” (Section 10). Similar provisions have been inclu- 
ded in Section 10 of the Polish constitution, but there only individual 
peasant holdings are mentioned. (See Section 14 of the Vietnamese 
constitution of 1960 and Section 9 of the Chinese constitution.) 

Under the conditions of socialism the property of small-scale pro- 
ducers becomes a tolerated form of property and its regulation will 
become simplified. The socialist constitutions, in general without 
defining the subjects and objects of ownership declare small-scale 
private economy based on personal work and excluding the exploita- 
tion of external labour force permissible.” 

(b) Both in the Soviet Union and in the popular democracies litera- 
ture on civil law dealt in detail with the genesis of personal property.” 
Personal property was defined for the first time in the Soviet constitu- 


78 Cf. Section 9 of the Czechoslovak constitution and Section 9 of the Soviet 
constitution; no such provisions have been included in the Mongolian con- 
stitution regarding small-scale producers. 

76 Cf. Pap, T.: A személyi tulajdon kérdése a szovjet jogban és fejlédése a népt 
demokraciak alkotmanyainak tiikrében (The Problem of Personal Property in 
Soviet Law.and its evolution as Reflected in the Constitutions of the People’s De- 
mocracies), Jogtudomanyi K6zlény, 1949, p. 368; Eérsi, Gy.: Az alkotmany és 
tulajdonjogunk szocialista jellege (The Constitution and the Socialist Charac- 
ter of Hungarian Law on Ownership), Jogtudomanyi Kozlony, 1950, p. 160; 
Pap, T.: Megjegyzések a ‘‘Magyar alkotmanyjog” egyetemi tankonyv fejeze- 
teihez (Notes to the Chapters of the University Textbook on ‘Hungarian 
Constitutional Law'’), mimeographed edition of 1952; Knapp, V.: A tulajdon 
a népidemokraciaban (Property in the People’s Democracies), Budapest, 1954, 
pp. 315 et seq. 
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tion of 1936. (The constitution of 1936, besides provisions governing 
the personal property of the citizens, includes separate provisions 
regarding the personal property of a kolkhoz homestead.) In the 
popular democracies, in accordance with their social evolution, the 
constitutional regulation of personal property developed by passing 
through certain transitional stages. The first popular democratic con- 
stitutions as a rule bring all forms of non-state ownership within 
the category of private ownership under regulation, so no such special 
form of ownership is mentioned which might have become the basis 
of personal ownership. Yet the Bulgarian constitution is already 
familiar with the category called ‘earned property’’. “Private property 
earned by work and thrift, and the right of succession to it, shall 
receive special protection” (Section 10). This form of property is as 
regards both its subject and object of a mixed character. In the initial 
phase of evolution it could not be doubted that only working persons, 
hereincluded workers, toiling peasants and persons belonging to the 
middle strata of society may become the subjects of this type of 
property, whereas at the same time consumers’ goods and the tools 
and means of production of small-scale producers equally figure among 
its objects.’? The constitution of the German Democratic Republic in 
Section 29 provides in conjunction with preferential treatment at 
taxation, for a special treatment of incomes earned from personal 
work. 

In the chronological order the Hungarian constitution was the last 
to use the form of mixed property—starting with the Polish constitu- 
tion of 1952 all socialist constitutions contain special provisions 
governing the property of small-scale producers and personal pro- 
perty. By this method the category of property earned by work as 


771n most of the constitutions this mixed character is not stated in explicit 
terms. However, there are examples, e.g. Section 8 of the Korean constitution. 
The same expression is used by the Rumanian and Hungarian constitutions. 
Although the Czechoslovak constitution uses the designation personal property, 
still it understands the same form by this term. Cf. Pap, T.: A személyi tulajdon 
kérdése a szovjet jogban (The Problem of Personal Property in Soviet Law), 
Jogtudomanyi Kozlény, 1949, pp. 368 et seq. 
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a transitional form has ceased to exist for good.’® Personal property 
will retain its significance even in the initial phase of the building of 
Communism. Its importance was emphasized even by N. S. Khrush- 
tchev in his address to the 22nd Congress, yet at the same time he 
pointed out the risks which might result from an unlimited growth of 
such property, and which therefore call for special attention when the 
legal forms of its constitutional regulation are determined.” This was 
at the same time a warning to the effect that the category of personal 
property should be brought yet closer to the constitutional regulation 
of the conditions of distribution. 


13. THE REQUIREMENT OF A CONSTITUTIONAL 
ENACTMENT OF THE NEW FORMS OF OWNERSHIP 


After this survey of the forms of ownership brought under regula- 
tion in the socialist constitutions two questions have still to be answer- 
ed, viz. firstly, whether there is a need for a constitutional definition 
of new forms of ownership beyond those already known, and, second- 
ly, whether a constitutional definition of all forms of ownership as 
existing in the given state is imperative at all. 

The first question is associated with the growth of the function of 
social activities and organizations. As a matter of fact this process of 
growth has not only laid stress on an analysis of the internal conditions 
and the various types of social organizations, but also called for the 
attention to be paid to studying the financial resources and financial 
conditions of such social organizations. In this sphere the want of 
an appropriate statutory regulation of a number of problems has 
retarded a settlement of problems of theory and practice. In the legal 
systems of the socialist countries, even when the right of association 
and assembly is brought under regulation, often this regulation does 


78 Sections 10 and 12 of the Rumanian, 12 and 13 of the Polish, 9 to 12 of the 
Chinese, 15 and 18 of the Vietnamese (1960), 9 and 10 of the Mongolian, 9 and 
10 of the Czechoslovak constitutions. 

7° Cf. The Twenty Second Congress of the Communist Party of the Soviet 
Union. 
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not extend to the conditions of the most significant social organiza- 
tions. This circumstance had an impact on the regulation of the finan- 
cial conditions of social organizations. In the event of legal disputes 
to bridge gaps, if any, manifesting themselves in general recourse had 
been had to provisions relating to government or cooperative organi- 
zations. The imperfect character of statutory regulation is indicated 
by the fact that for certain types of social organizations it was not 
even clear whether their property was a socialist one. So e.g. in Hungary 
even in recent years the Supreme Court had to take a special position 
in the matter of establishing the socialist character of property admini- 
stered by the lawyers’ cooperatives.” In Czechoslovakia the problem 
emerged in general in connection with the protection of the assets of 
social organizations under criminal law. In point of fact, the Criminal 
Code introduced in 1950 provides within the sphere of the special 
protection of social ownership only for state and cooperative pro- 
perty. There are writers even today who consider the dispute settled 
by simply referring to a feature of the new constitution namely that 
it enumerates the “fundamental” and not all forms of ownership. 
Hence the constitutional provisions do not preclude the treatment 
of socialist property as a third special variant besides state and coopera- 
tive property.* 

Nor does the Hungarian Civil Code mention the property of social 
organizations among other forms of ownership distinguished by their 
subjects. Still the Code leaves no doubts as to that disputes in con- 
nection with the financial status of the social organizations have to be 
settled in conformity with the provisions applying to social property. 
Namely as regards the enterprises of social organizations the Code 
provides for the appropriate application of the rules relating to state 
enterprises, whereas regards as other financial relations of the social 
organizations the rules relating cooperatives shall apply (Sections 
90 and 179, and the motivation). For that matter the motivation to 


80 Cf. The position taken by the criminal senate published under No. 356 
(Decisions of the Court, 1961, No. 1, p. 29). 

81 Cf. Luby, St.: Viastnicka sustava CSSR (The System of Ownership in the 
Czechoslovak Socialist Republic), Pravnické Studie, 1960, No. 1, pp. 82~83. 
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the Hungarian Civil Code admits that the property of social organiza- 
tions has a character differing from that of the state as well as coopera- 
tive property, although it recognizes the group (corporate) property 
character of the former which is similar to cooperative property 
(Clause 2, Section 179, and the motivation). 

In fact the Hungarian Civil Code, even if not in so many words, 
treats the property of social organizations as a special form of pro- 
perty. In this matter no other position can be taken unless the facts 
are completely ignored. This form of property is gradually becoming 
a distinct variant of social property. Among other things this explains 
why in recent Soviet literature on constitutional law proposals have 
been brought forward for a constitutional regulation of the property 
of social organizations as a special form of property.®? However, no 
uniform point of view has been reached in the matter. Not even those 
opposing the constitutional regulation reject the special character of 
the property of social organizations; they suggest that in the sphere 
of this property there are no means of production, and consequently 
this form of property is void of a significance which would justify its 
regulation under the constitution. On the other hand many of the 
writers on the subject point out that the constitution in other respects 
brings under regulation forms of property the scope of which does not 
extend to means of production.™ 

The question may be asked with reason, why writers on both con- 
stitutional and civil law are so much averse to a recognition of this 
form of property. This author is inclined to believe that the reasons 
may be traced back far to the past, one may almost say to the first 
months following upon the Great October Socialist Revolution. As 
a matter of fact during the months following upon the Revolution the 
machinery of the soviets and the social organizations became, on the 
whole, amalgamated. The soviets so to say united the total member- 
ship of the social organizations which were fighting for the cause of 


82 Cf. (Aleksandrov, G.) Asexcandpoe, T.: O paspaTan koncTHTyuHH CCCP 
B CBeTe PewieHH XXI che3na KIICC (The Evolution of the Soviet Union’s 
Constitution in the Light of the Resolutions of the XXIst Congress of the 
Communist Party of the Soviet Union), SGP. 1959,No. 9, p. 112. 

83 Ibid., p. 115. 
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the revolution not only for single action, but also in an organized form. 
In the urban soviets and the soviet congresses, further in the various 
committees, corporate agencies in charge of special responsibilities 
there were the delegates of the various social organizations. In the act 
of performing certain functions it was often difficult to draw a clear- 
cut line between the soviets and other organizations. Even in the sphere 
of finances the “state” and “‘social’’ were amalgamated completely. 
Even according to Section 16 of the constitution of 1918 the worker- 
peasant state placed at the disposal of the workers all means for an as 
complete an enjoyment of their freedom of association and organiza- 
tion as possible, although other provisions of the constitution, for the 
reason that they expressly built up the organization of the soviets on 
the territorial principle, opened up the path of evolution which to 
some extent led to the formation of a social mechanism which for its 
organization was to some extent independent of the soviets. While the 
Russian Civil Code of 1922 was being drafted this process had not 
come to an end. On the other hand during the whole period while the 
constitution of 1918 was in force this process did never reach a degree 
of conscious recognition by the persons concerned which would have 
become manifest in the Code. Still at present it would be a patent 
denial of facts if we failed to draw the conclusions resulting from the 
evolution in the meantime, and refused to admit that the social orga- 
nizations are holders of property which is distinct from that of both 
state and cooperatives. (See: Note 59.) 

The recognitions of the property of social organizations as a special 
form of property does not at the same time mean a need for its con- 
stitutional manifestation. This may depend on the reply to be given 
to the question, whether the constitution has to contain provisions in 
respect of all forms of property. When the problem is tackled as to 
its substance the statement may be made that in the course of socialist 
constitutional evolution it is not impossible at all that besides forms 
of property provided for in the constitution others recognized or pro- 
vided for in Acts of Parliament or other rules of Jaw, should come 
into being or exist. So e.g. in the first phase ofevolution certain 
elements of exclusive state property emerged in the Soviet Union; even 
the constitution of 1918 made mention of these. On the other hand 
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the constitution contained no references to private property, or to 
personal property, as at that time the latter could not be considered 
a distinct institution of law, although some of the elements of its 
recognition could be discovered in the legal system of these days. 
Nor does the constitution of 1924 make any mention of this Jatter 
form of property. It did not find a way into the constitution even in 
the form of an amendment, although by the ’thirties this form of 
property, viz. personal property could in general be considered a fully 
developed form. Similar phenomena may be encountered in certain 
phases of popular democratic evolution, where at an early stage 
already the problem of personal property was touched upon in con- 
nection with property acquired by work. Still it took a relatively long 
time before personal property was defined as a special institution of 
law. In Hungary too actually the system of property as recognized 
by the Civil Code is by far more differentiated than that of the con- 
stitution. 

The new Czechoslovak constitution contains no special provisions 
relating to private property. This omission cannot however be con- 
strued so as to amount to a liquidation of private property still sur- 
viving in its rudiments. According to the unanimous opinion found 
in the relevant literature even after the introduction of the new con- 
stitution the rules of law of regulating the legal position of this wither- 
ing yet still special form of property retain their validity.*4 In the course 
of socialist constitutional evolution this is the first case when the con- 
stitutional expression of a legally shaped special form of property 
undoubtedly in existence at the time of the adoption of the constitu- 
tion was deliberately omitted. Earlier analogous instances were not 
a result of a conscious, reasoned activity. E.g. in connection with the 
first phase of Soviet evolution the problem of conscious acting could 
not even be raised, in point of fact the constitution could not even 
contain provisions for vague forms of property. A programmatic 
expression of these forms was hampered by the fact that also in this 
sphere the legal forms of a new, nascent form of society were to be 


%4 Cf. Luby, St.: Viastnicka sustava CSSR (The System of Ownership in the 
Czechoslovak Socialist Republic), Pravnické Studie, 1960, No. 1. 
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laid down. The situation was to some extent a different one in the first 
phase of popular democratic evolution, where in the wake of Soviet 
evolution the birth of socialist forms of property at the time of the 
introduction of the constitutions existing in their outlines only could 
be predicted. In these cases a bar was put to a constitutional regulation 
mainly by the policy which involved that provisions of the character 
of programmatic norms should not be included in the constitutions. 
However, when at the time of the adoption of the constitution the 
particular forms of property were already worked out, these were 
in all cases recognized also by the constitution. 

In view of what has been set forth above we are invariably of the 
opinion that the socialist constitutions should express any form of 
property in being in the period of regulation irrespective of whether 
it is a case of a new nascent form of property, or one in a state of 
withering away. Still in this latter case okviously reference should be 
made to the process or the traits of economic policy which steer the 
form of property doomed to decay in the direction of withering away. 


14, THE NEED FOR THE COMPLEX EXPRESSION OF THE 
ECONOMIC MANAGEMENT IN RECENT SOCIALIST 
CONSTITUTIONAL EVOLUTION AND IN THE LITERATURE 
ON CONSTITUTIONAL LAW 


Similarly to the rules defining the political relations also those 
applying to the economic system have undergone remarkable changes 
and these rules reflect a number of elements characteristic of the latest 
phase of evolution of socialist society and statehood by now. Essen- 
tially the Soviet constitution of 1936has brought under regulation 
three spheres of problems viz. (a) the forms of property; (b) the 
principle of economic planning and the general objectives of economic 
policy; and (c) the socialist principle of distribution and the right to, 
and duty of, work. The break-up of the provisions of the constitution 
indicate that the overwhelming majority of rules defining the economic 
system deals with the forms of property and only two short sections, 
viz. sections 11 and 12, apply to the two latter spheres of the economic 
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system. Already the first popular democratic constitutions appreciably 
expand the sections of the constitution which not only govern the 
“static elements” of the underlying economic system, i.e. the forms 
of property, but describe the economic conditions in their entirety. 
Accordingly sections have been included in the constitutions which 
apply to the exploitation of state property, the support to be accorded 
the cooperatives and to the economic policy to be followed in respect 
of the middle strata of society together with provisions which by a 
constitutional enactment of the programme envisaging the definitive 
building up of socialism give expression to the state of the economic 
relations in popular democracies even beyond the provisions applying 
to the forms of property. The opinions recently finding their way into 
Soviet literature on constitutional law and the recently adopted 
popular democratic constitution still further expand the sphere of 
these constitutional provisions. Actually constitutional regulation 
more and more insists upon an extensive and many-sided presentation 
of all significant aspects of the economic relations, or still better, of all 
essential aspects of the gradually expanding economic-organizational 
and cultural-educational functions of the state. In the following dis- 
cussion the appearance and evolution of the rules applying to the per- 
formance of cultural-educational functions will be made the subject 
of analysis. In this context only the fundamental rules will be dis- 
cussed which apply to (a) the organizational forms of the exploitation 
of state-owned means of production and the fundamental principles 
of economic management; (b) the forms of cooperative economy; 
(c) planning and the principles of economic policy, and together with 
these; (d) the definition of the financial activities of the state. Naturally 
in the long run even a constitutional expression of fundamental 
principles defining other important elements of the economic structure 
may be conceived. Stress will be laid on the features of the economic 
system only which have already provided for in constitutions in 
force. 
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a) Forms of the organizations of the management of state property 
in the socialist constitutions 


The forms of management associated with the exploitation of state- 
owned means of production and in general of state property were not 
or were hardly given expression in the socialist constitutions for a long 
time. In 1918 the definition of the fundamental form of economic 
management was mainly hampered by the circumstance that at the 
time of the adoption of the constitution the new organizational forms 
of economy could not be considered consolidated and mature for con- 
stitutional regulation. For this reason the first Soviet constitution did 
deliberately not provide for the regulation of the problem. This is at 
least the conclusion which may be drawn from the remarks of Lenin 
made in the Fifth Congress discussing the draft constitution. Mainly 
this explains why the first Soviet constitution refers to the organiza- 
tional forms of the state economy merely by enumerating the Supreme 
Economic Council among the commissariats of the people. On the 
ground of Soviet evolution in the meantime,®™ and domestic experience 
the constitution of the Hungarian Republic of Councils, in sections 
33 to 37, introduced rules going more into details in this sphere. Still 
not even this constitution was extended to the local agencies of econo- 
mic management or to institutions directly exploiting state property 
on enterprise level. Even the Georgian constitution of 1922 confined 
itself to problems of the central organization only. The constitution 
of 1924 and the constitutions of the union republics adopted in its 
wake, as well as the constitution of 1936 and its amendments for a long 
time confined their provisions to the central organization of the 
management and exploitation of state property merely by listing 
government departments in charge of the particular branches of 


85 After August 1918 several decrees dealt with the organization of the 
economic administration in the Soviet Union. So e.g. the Council of the People’s 
Commissars on the 8th August, 1918 approved the new statutes of the Supreme 
Economic Council; the All-Russian Central Executive Committee on 30th 
November, 1918 passed a resolution on the organization of the Worker-Peasant 
National Defence Council; the Supreme Economic Council approved the 
statutes of the management of nationalized large manufacturing plants on 27th 
December, 1918. 
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economy and certain agencies on identical level with the Council of 
Ministers. In some degree this policy had an effect on the system of 
regulation adopted in the constitutions of the popular democracies 
where the conditions of the period of transition anyhow failed to 
provide an appropriate ground for the definition of the organizational 
forms and the underlying principles of economic management. 

And in the popular democratic constitutions which reflect the 
latest achievements in socialist constitutional evolution the consti- 
tutional regulation of the organizational forms created for the ex- 
ploitation of state property has become an organic part of consti- 
tutional provisions. The constitution of the Czechoslovak Socialist 
Republic defines the enterprise form as the fundamental form of 
the management of state property, although it does not preclude the 
possibility of introducing other organizational forms. (Clause 1 of 
Section 11). In addition beyond the general principles applying to 
state administration, in a manner valid for the entire system of econo- 
mic management it lays down that the structure of the economic or- 
ganizations is “adapted to the principle of democratic centralism”’. 
Further the constitution lays down that ‘on all levels of manage- 
ment the participation and creative initiative of the working people 
and their social organizations, in particular the revolutionary trade- 
union movement shall prevail to the greatest extent and systemati- 
cally” (Clause 3, Section 12). And the constitution of the Mongolian 
People’s Republic lays down that the citizens “have the right freely 
to take part in the management of state and society, as well as in 
the management of the economy of the country” (Section 81).% 


86 In the recently enacted socialist constitutions the liability and responsibility 
of the agencies of economic management are defined within a much wider 
scope than was the case previously; the same applies to the direct participation 
of the workers in the management or direction of the national economy and 
the enterprises. (Cf.: the 1965 Rumanian Constitution, Article 27, the 1968 
Constitution of the German Democratic Republic, Articles 41 and 42.) The 
Yugoslav Federal Constitution of 1963 starting from the concept of social 
property outlined in the foregoing contains detailed provisions on the basic 
principles of the structure and functions of the workers’ communities as distinct 
“work organizations’; it also includes these organizations as the basic units 
of “‘social self-administration” within the system of the economic and political 
organs of society. 
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It is clear that these new elements of the socialist constitutions will 
in the course of further evolution gain in significance. This will offer 
an opportunity for the constitutional definition not only of the demo- 
cratic principles generally characteristic of the economic management 
in all socialist countries, but also of the particular forms of this 
management to be evolved in each country. For example, it appears 
that having the process of Hungarian constitutional evolution in mind 
it could be difficult to advance arguments against trends which besides 
the underlying democratic principles of management would be 
directed at expressing in a concrete form the various forms of the 
financial interests of the working individuals and their participation 
in the management. Particularly the profit sharing system, production 
conferences, the fundamental traits of the organization and functions 
of the work’s council, the representative bodies of the factory com- 
munities, the role of national and branch professional conferences, the 
system of the rather extensive rights of the trade unions, etc. are borne 
in mind. 


b) The constitutional principles of soctalist cooperative organizations 


Undoubtedly there is a close relationship between the cooperative 
form of economy and the content and characteristics of cooperative 
ownership. The group ownership character of cooperative ownership 
determines in essence the character of the internal organizational 
relations of the cooperatives and in many respects also their relations 
to other cooperative organizations, governmental, or other agencies. 
Still at the same time it is beyond doubt that these relations cannot be 
expressed in their entirety merely by references to cooperative pro- 
perty. In the bourgeois system of society cooperative relations come 
as a whole within the orbit of financial relations and consequently 
their regulation comes in their entirety witbin the field of private law. 
As far as socialist cooperative farms are concerned the radically 
changed character of these relations is borne out by the emergence 
of a new branch of law built upon the regulation of these relations, 
viz. the law of collective farms. However, the significance of a con- 
stitutional law regulation is not so clear in this sphere. Whereas in the 
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legal regulation of e.g. associations, on account of the long known 
political implications of the law of association, the confines of both 
the civil law and constitutional law regulation have become quite 
distinct, in the sphere of cooperative relations, perhaps owing to the 
primordially economic character of these relations, a proper stress 
has not as yet been laid on the constitutional law aspects of the 
problem, although it is mostly admitted that the guarantees under 
constitutional law serving the observance of the statutes of the coopera- 
tive or cooperative democracy are important safeguards of the co- 
operative character of these relations. In the socialist state the exist- 
ence of constitutional guarantees coupled with the voluntary character 
and the state support to the cooperative movement is taken for 
granted. In addition the expanding political functions of the coopera- 
tive organizations direct attention to the significance of the constitu- 
tional guarantees of the cooperative form of organization. 

The evolution of constitutional regulation is comparatively clear. 
In the constitutions of the first phase of soviet socialist evolution the 
recognition of the existence of socialist cooperative organizations and 
their statutory definition appear only after the introduction of the 
NEP period, and then only in the form of a simple reference. So e.g. 
the first Armenian constitution speaks in general terms only of the 
communities of working individuals in connection with lease of land 
(Clause a of Section 4); however, the Georgian constitution already 
makes mention of cooperatives with reference to cooperative associa- 
tions (cooperatives, Section 15). No mention is made of these organi- 
zational forms in the constitution of the Russian Soviet Federal 
Socialist Republic of 1925. It was believed that time that the constitu- 
tional provisions laying down the full freedom of association of 
workers and peasants and providing for state support for such associa- 
tions expressed the recognition of the existence of cooperative organ- 
izations. It was perhaps this tradition that was instrumental in 
defining the forms only of cooperative property in the provisions of 
the Soviet constitution of 1936 on the general traits of the social 
system, whereas the cooperative organizational forms were dealt with 
in Section 126 on the right of association and assembly, under the 
designation of “‘kooperativniye obiediinieniiya” or cooperative associa- 
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tions, cooperatives. In connection with this regulation opinions were 
voiced that these provisions applied to cooperative federations and 
not to individual cooperatives, i.e. to federations which stood by far 
closer to associations. 

The popular democratic constitutions from the very outset define 
not only cooperative property, but also the principal characteristics of 
the cooperative form and provide for state support for cooperatives.®’ 
The Hungarian constitution was the first to express also the typically 
socialist principles of the cooperative form (the principle of voluntary 
adherence, state support, the cooperative based on the work of the 
members). In this respect the constitution of the Rumanian People’s 
Republic of 1952 meant a certain step backward, inasmuch as it laid 
the stress again only on cooperative property. On the other hand in 
the Polish constitution also the cooperative form was again given 
prominence (Sections 10 and 11). 

Further landmarks in progress are the provisions of the constitution 
of the Czechoslovak Sccialist Republic which in addition to coopera- 
tive property lay down the fundamental traits of the organizational 
forms of cooperatives frcm a number of aspects. The constitution 
formulates the principal features of all cooperative forms. It refers 
specially to cooperative federations, or at least this construction may 
be given to the provision where the constitution providing for the 
organizations of the working people in general again enumerates the 
“cooperative organizations” and not only the “cooperatives” like in 
clause (2) of Section 11 (Section 5). Finally the constitution defines 
the whole economic mechanism integrated into a unit, i.e. the under- 
lying principles equally valid for both the state and cooperative econo- 
mic organizations, among them the principle of democratic centralism 
(clause [3], Section 11). 


87 See on the problem p. 229. The 1963 Yugoslav Constitution displays, in 
part, features characteristic of the first stage of people’s democratic develop- 
ment in respect of regulating cooperative property. According to the relating 
provisions, cooperatives may also be formed as work organizations within 
which the membership retain private ownership of the means of work ceded 
to that community. Article 21 of the Constitution provides for the support of 
the cooperatives. 
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In this respect the Czechoslovak constitution introduces a system 
of regulation which is undoubtedly more distinctive than that of any 
other socialist constitution. Still observations perhaps of great con- 
sequence may be suggested against this method of distinctive regula- 
tion. Neither does the Czechoslovak constituton contain e.g. policy- 
shaping principles as regards the internal structure of cooperative 
organizations, or the internal relations between cooperative federa- 
tions, or the increasingly multiple relations among the cooperatives. 
The mere definition of the principle of democratic centralism will not 
suffice on this subject. As a matter of fact this deficiency might become 
extremely susceptible of blurring the difference between the manage- 
ment of state and cooperative property. This criticism is substan- 
tiated by the appearance of a demand fora more precise and distinctive 
analysis of inter-cooperative relations in the Soviet literature on con- 
stitutional law. Among others, Kotok proposed the constitutional 
enactment of interkolkhoz property. So in the Soviet Union certain 
forms of inter-cooperative cooperation which require a constitutional 
definition are maturing. The definition is perhaps sought for invari- 
ably in the plane of the forms of property because constitutional 
regulation hitherto defined the form of cooperative economy through 
its provisions on cooperative property.” 

In the appropriate phase of socialist constitutional evolution even 
the idea of a reflection in the constitution of the long-term evolution 
of kolkhoz or cooperative property might emerge. The program of 
the Twenty Second Congress to a certain extent forecasts the plan 
of a merger of the present two forms of kolkhoz and state property. 
There is no question of a conversion of kolkhoz property into state 
property. Bcth forms of property are developing vigorously only to be 
transformed to a new all-national type of property on this path of 
evolution. This is necessarily accompanied by the elimination of the 
differences between state and cooperative property by way of approach- 


88 (Aleksandrov, G.) Arzexcandpoes, T.: O pa3zsuran KoncTHTyunnz CCCP Bs 
cBete peweHnaH XX) cpe3na KIICC (The Evolution of the Soviet Union’s 
Constitution in the Light of the Resolutions of the XXIst Congress of the 
Communist Party of the Soviet Union), SGP. 1959, No. 9, p. 111. 
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ing these from two directions.® This points at the path of further evo- 
lution of cooperative forms of economy and clearly urges a constitu- 
tional formulation in a proper form not only of the principal traits of 
cooperative property but also of the cooperatives as forms of economic 
activity and of the system of cooperative networks and their manage- 
ment in the socialist constitutions when these lay down the principal 
characteristics of the social system. 


c) The principle of economic planning 


The principle of economic planning was linked up with the rules 
in the socialist constitutions applying to the economic system almost 
from the very outset. It was the endeavour of the socialist state from 
its beginnings to give expression to this principle in a rule of law of 
highest order, viz. the constitution, although for want of the under- 
lying conditions of an enactment no provisions governing economic 
planning could be laid down either in the constitution of 1918, or 
in those of the NEP-era. However, it should be remembered that 
already the declaration formulated during the drafting stage of the 
constitution of 1918 made planned economy an item of its platform 
and foresaw its introduction at a time when all means of production 
would have been transferred to public ownership.” The declaration 
itself never became part of the effective constitution, so that in the 
Soviet Union for the first time the constitution of 1936 defined the 
principle of planned economy and at the same time formulated the 
principal objectives of economic planning so to say in the words of 
the fundamental law of socialist economy: “The economic life of the 
U.S.S.R. shall be governed by the econorric plan of the state and 
guided by it in the interest of the augmentation of public property, 
the unbroken rise of the material and cultural standard of the working 
population, the strengthening of the independence and the increase 


®° (Platkovski, V. V.) Taamxoecxui, B. B.: Tlaptraa crpontenell KOMMYyRH3Ma 
(The Party of the Builders of Communism), Bonp. ®un., 1961, No. 8, p. 28. 

© (Gurvitch, G. S.) [ypeuy, T. C.: Hcropua Copercxoa Kouctutyuau (The 
History of the Soviet Constitution), Appendix XV. 
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of the defence capacity of the U.S.S.R.” (Article 11). In addition, the 
constitution makes mention of planning in connection with the defini- 
tion of jurisdiction of certain central! agencies.*! For that matter the 
constitutional regulation of economic planning presents an on the 
whole centralized system of planning relying on a professional organi- 
zation of economic management. 

It should be pointed out that even in this sphere popular demo- 
cratic constitutional evolution departs from the Soviet evolution of 
the first phase. As a matter of fact the constitutions of the popular 
democracies make mention of planning at the very beginning. Toa 
certain extent this indicates that the intrcduction of these constitu- 
tions took place at a time when the political and economic basis of 
the power of the working population was firm snough to shape 
developments in national economy on one level of planning or the 
other. It indicates also that at that time experiences gathered from 
economic planning in the Soviet Union had a decided effect on popu- 
lar democratic evolution. The constitutional enactment of the prin- 
ciple of planned economy nct only provided the legal foundations 
for a pronounced supervision over the capitalist sector of economy, 
but also contributed to the preparation of processes of nationaliza- 
tion as the outcome of which eventually the economic and political 
conditions of a socialist planned economy were brought about in all 
popular democracies. 

In the constitutions introduced in the first phase of popular demo- 
cratic evolution the principle of planned economy was mostly men- 
tioned in conjunction with reference to public interest, national welfare, 
the improved exploitation of the productive capacity of the country, 
or without any reference toa specified objective. At that time the help 
extended by the organizations of the workers rather than state or co- 
operative property was mentioned as the means of planning. In addi- 

51 So within the competence of the Supreme Soviet as regards the right to 
establish the all-union plan (Clause k, Section 14), within the competence of 
the Council of Ministers of the Soviet Union as regards the right to issue instruc- 
tions in connexion with the execution of the Plan (Section 68) and within the 
competence of the supreme councils of the union republics as regards the 


establishment of the plan of the union republic. As regards local agencies only 
the ascertainment of the budget is mentioned. 
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tion to the Albanian, Yugoslav, Bulgarian, the first Rumanian, Korean 
constitutions and that of the German Democratic Republic in this 
respect the new Vietnamese constitution of 1959 should be mentioned. 
This form of the relating provisions indicate at the same time the extent 
of nationalization of the means of production in the country concerned. 
The adoption of the Hungarian constitution signals the birth of the se- 
cond group of popular democratic constitutions also as regards the 
constitutional regulation of the principle of planned economy. After 
the Hungarian constitution has been adopted the popular democratic 
constitutions use in general the legal technicalities characteristic of 
the Soviet constitution of 1936. The constitutions belonging to the 
third group of popular democratic constitutions represent a higher 
stage of regulation. In particular the new Czechoslovak constitution 
bears out this statement from a number of aspects. The principle 
of the participation of the working population in drafting and 
implementing the economic plans appears among the constitu- 
tions reflecting the conditions of socialism in being in the Czecho- 
slov: k constitution for the first time. As a matter of fact in a social- 
ist state the working population may take part in drafting the eco- 
nomic plan and carrying it into effect even in the absence of a con- 
stitutional or other statutory regulation. To quote a single example 
only in the Soviet Union trade union federations have important 
functions to discharge in economic planning even without cons- 
titutional authorization. The resolution of the Central Committee 
of the Party of December 1957 pointed out that the state planning 
agencies responsible for drafting the plans had to consider the opi- 
nion of the trade union committees concerned. On the ground of this 
resolution the Presidium by its Decree-Law of the 15th July, 1958 con- 
firmed these privileges of the trade union by an act of legislature. Ac- 
cordingly the works and trade union committees take part in drafting 
the production plans, the general construction plans of enterprises, 
institutions, organizations, and the construction and repair plans of 
home and cultural-social institutions. Similarexamples may be qucted 
from the planning systems of other socialist countries. Hence the 
constitutional regulation in fact expresses the r2sults only which have 
been achieved in this sphere prior to its having been laid down. 
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Constitutional regulation may however contribute to the development 
of another statutory regulation which with guarantees defined in a 
more detailed form would encourage the participation of working 
individuals and their organizations in the planning activity. 


d) The constitutional expression of the relationship between the 
budgetary system and planned economy 


Both the Czechoslovak and the Mongolian regulation attaches the 
constitutional definition of the budgetary system to the principle of 
planned economy. This view indicates that in a socialist state the 
budget is in the first place a means to attain to objectives of the Plan, 
although the provisions governing the budget deserve a study also 
from other aspects. 

In the socialist constitutions the financial activities of the state find 
expression through the terms “‘budget law” or the “adoption of the 


82 In the majority of socialist countries a concept has been gaining ground in 
recent years which envisages a replacing of the former rigid, centrally controlled 
system of planning which was applied to economic units through acts of official 
agencies, by a planning which takes into consideration, to an increased extent 
autonomy and responsibility not only of the direction of national economy but 
also the developing of the various fields of social relationships (cultural life, 
social, public health relationships). What are termed the indirect means of 
stimulating national economy in the stage of planning, as well as the realization 
of the plans, have been gaining a major importance. Provisions of the recently 
enacted socialist constitutions reflect essentially this evolution and leave a much 
wider scope for the shaping and realization of the more differentiated system 
of planning now mentioned. The 1965 Rumanian Constitution mentions the 
principle of planning without alluding to the means and methods of the planning 
procedure (Article 13). It is laid down in the 1968 Constitution of the German 
Democratic Republic that the national economy of the country is a socialist 
planned economy and it is also laid down unequivocally that ‘‘the economic 
system of socialism couples the central government planning and direction of 
the basic issues of social development with the responsibility of socialist produ- 
cers and the local organs of the state”. (Para 3, Article 9.) According to the 
1963 Yugoslav Constitution the planning system is based on what are termed 
social plans adopted by the representative organs of various levels which bring 
into harmony ‘“‘the relationships of production and distribution’. These social 
plans are regarded as guiding principles in respect of the work organizations 
which conduct a planning activity of their own (Cf.: Basic principles. III, 
Article 11., Article 26). 
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budget”. This terminology is explained by that common knowledge 
in general expresses under the notion of the budget system the sphere 
of the financial activities of the state which may be brought under 
regulation by a constitution. This notion is to some extent a remnant 
of the technical terms as used in bourgeois constitutions. As a matter 
of fact under conditions prevailing in a bourgeois state the financial 
activities of the state are in fact confined to the establishing of the 
budget and its execution, or during a relatively long period of the 
evolution of the bourgeois state, to taxation and the implementation 
of the budget. 

Taxation and the appropriation of revenue were always closely 
associated with each cther and already before the bourgeoisie’s coming 
to power both directly affected the interests of the rising bourgeoisie. 
It was for this reason that in the revolutionary programme of the 
bourgeoisie the demand to determine the rate of taxation or what 
amounted to the same, the sum of state expenditure by way of its 
representative organs so to say preceded all cthers. Bourgeois litera- 
ture of constitutional and financial law has studied extensively the 
process of how the parliamentary establishment of the revenue and 
expenditure of the state has developed a coherent system of special 
constitutional safeguards. Under the conditions of the constitutional 
monarchy the significance of this safeguard was particularly enhanced 
by the circumstance that in this form of government the representative 
organ could exercise an influence on politics as conducted by the 
executive power only through the establishment of the budget. This 
explains why by the side of the form of government of the constitu- 
tional monarchy the right of approving the budget and the appropria- 
tions accounts was reinforced by a whole set of constitutional guaran- 
tees. This differentiated system of guarantees also became the subject- 
matter of extensive studies in the bourgeois literature on constitutional 
law. Instead of dwelling upon this system of guarantees here preference 
is given to an example from Hungarian history. Act V of 1848 express- 
ly prohibited the dissolution of Parliament in session unless the 
appropriation accounts of the current year and the budget of the fol- 
lowing had been approved. This guarantee acquired particular signi- 
ficance during the War of Independence in 1848/1849. It is known that 
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the leaders of this war could refuse the enforcement of the royal decree 
ordering the dissolution of Parliament by evoking this act. It was 
Act V of 1848 which provided the constitutional basis for the take- 
over of the command over the armed fcrces and of the governmental 
machinery by Kossuth and his adherents in the first phase of the 
revolution.” 

In a bourgeois state the constitutional enactment of the budget 
system has to a certain extent preserved its significance as a safeguard 
even to these days. In a number of spheres the budget system is still 
the principal means of the state to exercise an influence on the eco- 
nomy. In addition on the plane of a redistribution of the national 
income the establishment of the budget is still an important battle- 
ground of the parliamentary parties and the monopolies behind them. 
The budget has remained an important means also in the hands of 
socialist state, although ever since the first days of the Great October 
Socialist Revolution the socialist state could interfere on a by far 
more extensive scale and by far more differentiated extrabudgetary 
means not only in economy in general, but also in the formation of 
state finances. Nctwithstanding this fact, the constitution of 1918 
specially laid stress on the significance of the budget and devcted 
a special chapter to detailed budgetary provisions. This attitude may 
be explained by the classic traditions of constitutionalism. However, 
a thorough analysis will show that for their content new rules are 
concealed behind the categories reminding of bygone days. As a matter 
of fact the provisions of the constitution of 1918 in addition to defin- 
ing the fundamental characteristics the budget system and taxation 
lay down the general principles of the financial policy of the state. 
“The financial policy of the Russian Soviet Federal Socialist Republic 
in the present transitional pericd of the dictatorship of the workers 
promctes its fundamental end of the expropriation of the bourgecisie 
and the creation of the conditions for the general equality of the citi- 
zens of the republic, in the sphere of the prcduction and distribution 
of goods. In order to achieve this end it is the task (of this pclicy) to 
place at the disposal of the agencies of the Soviet power all necessary 


3 Cf. Méd, A.: Partharcok és a kormany politikaja 1848—1849-ben (Party 
Struggles and Government Policy in 1848— 1849), Budapest, 1949, p. 194. 
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means serving the satisfaction of the local and all-national needs of 
the Soviet republic, by not stopping short even of an interference in 
the right of private property.” (Section 79).%4 Other provisions con- 
cerning the budget promcted the formation of a uniform state organ- 
ism. Against the social-revolutionary and menshevik construction 
given to the federation provisions like e.g. “the state expenditure and 
revenue of the Russian Soviet Federated Socialist Republic are con- 
solidated in an all-national budget” (Section 80) or “No appropria- 
tions can be made from treasury means without the disbursement ol 
the credit being recorded in the state expenditure or without a specia- 
disposition of the central power” (Section 83) were of decisive significl 
ance. Several provisions served the end to keep apart local and central 
revenue and to prevent local agencies from collecting revenue arbi- 
trarily. 

The Soviet constitutions approved after 1918 contained essentially 
similar provisions. However, the constitution of the Hungarian 
Republic of Councils of 1919 departed somewhat from this pattern. 
This constitution too defined the financial policy, and the principal 
sources of revenue of the central and local agencies, but it also created 
a separate central organization of financial control, which was respons- 
ible only to the central executive committee. Also the Georgian 


4 The significance of the section is indicated by the circumstance that in 
the first draft of the constitution this provision was missing. It was included 
into the constitution only after a discussion of the drafting committee delegated 
by the party. Cf. (Gurvitch, G. S.) Fypeuy, T. C.: Uctopua Cosetcrok 
Konctutyunn (The History of the Soviet Constitution), Appendix XXVIT. 

* “The Republic of Councils shall supervise over the observation of the 
budget and in general the management of finances through a central committee 
of three. The central supervisory committee shall be elected by the federal 
central executive committee, and it shall be responsible only to the federal 
central executive committee or to the national assembly of the federal! councils. 
It may have the accounts of the councils and their agencies examined by its 
own officials at any time and may invite to render account any council or 
agency of a council. The central committee shall forward periodic reports of 
the results of its supervision to the federal central executive committee and 
bring forward its proposal considered necessary in the interest of the order 
of the management of finances’’ (Section 83). 


2 66 


constitution departed from the constitution of 1918 in many respects. 
This constitution too in its system kept the provisions applying to 
financial policy apart from the budgetary provisions and at the same 
time relying on the experiences gathered during the four years of 
Soviet evolution regulated the system of budgetary credits and the 
appropriation of credits in all their details. The union constitutions 
of 1924 and 1936 appreciably restricted the regulation of budgetary 
and also of financial matters. Bcth constitutions essentially discarded 
the substantive rules applying to the budget and provided for the 
financial activities of the state only in the sphere of the rules of com- 
petence, although through these rules at this time not only budgetary 
problems but also the financial activities of the state and their several 
aspects found an expression. The principal spheres of this financial 
activity have been summed up in Section 14 of the constitution of 
1936 in the rules defining the competence of the Supreme Soviet. 
On the ground of this section the all-union competence may be defined 
as “The approval of the report on the consolidated state budget and 
its execution... the management of the banks of all-union import- 
ance... the control of the money and credit system . . . the organiza- 
tion of siate insurance... contracting and extending loans’’.6 Also 
in other sections the constitution refers to competences associated 
with the budget. 

The constitutions of the union republics bring problems of the 
budget law under regulation, in special chapters still these constitu- 


% Mf. A. Gurvitch on enumerating the various branches of financial activities 
on the ground of Section 14 of the constitution of the Soviet Union omits the 
ascertainment of the annual budget, still at the same on analysing the financial 
activities performed by the various governmental agencies includes the ascertain- 
ment of the state budget by the Supreme Soviet among these. Cf. (Gurvitch, 
M. A.) Typeuy, M. A.: Coperckoe d@unancosoe mpaso (Soviet Financial Law), 
Moscow, 1954, pp. S and 11. These spheres of financial activities may in general 
be considered recognized in Soviet literature. P. O. Halfina on analysing the 
subject-matter and system of financial law also deals with earlier literature and 
refers in general terms to the scopes here mentioned by quoting several authors 
as such as wanted to substitute the sorts of financial activities mentioned for 
the definition of the subject-matter of financial law. Cf. Bonpocu 
AMHMHHCTpaTHBHOrO H PuHaHcoBoro npasa (The Problems of State Administra- 
tive and Financial Law), Moscow, 1952, p. 189. 
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tions fail to expand the relatively comprehensive spheres of subjects 
of the federal constitution, and devcte these special chapters mostly 
to regulating questions of competence. The constitutions of the 
popular democracies were mainly influenced by the methcds adopted 
by the federal constitution. In general budgetary problems are referred 
to in conjunction with rules of competence.” 

Recer.t Soviet evolution is characterized by the greater prominence 
given to budgetary problems. It is voiced from many sides that 
a socialist budget is never a state budget in the earlier sense, but the 
budget of the tctality of national economy.” The extension of the 
rights of the union republics, by the side of the economic aspects 
of the budget system, thrusts into prominence tasks connected with 
the elaboration of the constitutional guarantees of the budget law.°*® 
The increased interest shown in problems of constitutional law is 
indicated by the adoption of a special act by the Supreme Council 
of the Soviet Union defining the budgetary rights of the Soviet Union 
and the union republics (30th October, 1959). 

Beyond the constitutional regulation of questions connected with 
the budget there is gocd reason to bring up the matter of the constitu- 
tional enactment of cther fundamental forms of financial activities. 
The system of an establishment of taxes and revenue, the management 
of the banks and their functions, the principles of the financial and 
credit system, the principles of granting Icans, are all questions of 
importance, which as the means of the performance of the economic 
plan may also be incorporated in the constitution. Naturally only on 
the ground of an analysis of conditions as these actually exist in a given 
country a position may be taken as to the principles which in a given 
sphere may be considered mature enough to Justify their definition 


8? There are constitutions which on the pattern of the budgets of the union 
republics consolidate the rules applying to the budget in a separate chapter, 
e.g. the Mongolian constitution of 1940, 

%* (Plotnikov, K. N.) /7szomnuxoe, K. H.: TocyngapctsenHait GOromxet CCCP 
(The State Budget of the Soviet Union), Moscow, 1959, p. 5. 

* Cf. (Kogan, M. L.) Kozan, M. J1.: BroaokeTuble 0pasa COrmo3HbIx pecnyOnHE 
(The Competence of the Soviet Republics in respect of the Budget), Moscow, 
1960, p. 4. 
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under the constitution. When recent experiences gained in the evolu- 
tion of the socialist states are considered, the expansion of the con- 
stitutional guarantees in conjunction with the independence of the 
local agencies may also entail the extension of budgetary regulation. 


15. THB CONDITIONS OF DISTRIBUTION AND THE 
PROSPECTS OF COMMUNISM IN THE SOCIALIST 
CONSTITUTIONS 


The evolution of constitutional regulation has brought to light 
relatively few new elements in the sphere of distribution. In this 
respect too the socialist constitutions are characterized by the general 
tendency to express the principal traits of the conditions of distribution 
as these existed at the time when the constitutions have been adopted 
with as great an accuracy as possible. More variants may be qucted 
as to the extent to which these constitutions, by describing the con- 
ditions of a given period, enlarge upon the prcspects of evolution, or 
rather on the definition of the principles of distribution of socialism 
in the process of building socialism, and then after the foundations 
of socialism have been laid down, of communism, as a programmatic 
element. It is a common characteristic of all socialist constitutions 
that working is made the basis on which individuals can benefit from 
social production, or refer at least to a programme of this kind of the 
supreme power. Still the formal expression of this programme depends 
on the relations of production of the given period. The constitution 
of 1918 enacts the general obligation to work only, together with 
a few universally known watchwords of the international labour 
movement: ‘He who does not work shall neither eat’”’ (Section 18). 
The constitution of the Hungarian Republic of Councils in addition 
to the formulation of the obligation to work enacted the social 
objective that those who could not find work should be provided for 
by the state. “In the Republic of Councils only those doing work 
shall have a place. The Republic of Councils decrees general compul- 
sory work, whereas on the other hand it states the right to work. 
Those incapable of work, further those who want to work but for 
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whom the state cannot provide work, shall be maintained by the 
State’”’ (Section 6). The constitution of the Russian Soviet Federal 
Socialist Republic of 1925 displays the conditions of the NEP-era. 
This explains why it defines the general obligation to work only; 
however, in conformity with the conditions of the NEP-era this was 
conceived not as a legal obligation. At the same time the constitution 
waives any direct reference to the conditions of distribution altogether. 
The constitution of 1936 in its entirety reflects the conditions of social- 
ism in being. The constitution combines the representation of the con- 
ditions of distribution with the definition of the social role of work 
and for the first time in history enacts the socialist principle of dis- 
tribution: “In the U.S.S.R. work is the obligation and a matter of 
honour of every able-bodied citizen on the ground of the principle 
that whoever does nct work shall neither eat. In the U.S.S.R. the 
principle of socialism will be attained: From all according to their abil- 
ities, for all according to their work”’ (Section 12). 

The popular democratic constitutions express the conditions of dis- 
tribution prevailing in society in a given period of social evolution in 
accordance with the particular phases of the transition from capitalism 
to socialism. The first constitutions speak of the principles of socialism 
not even in the form of a programme. No mention is made of the 
social functions of work. These constitutions merely lay down that 
the state should advocate the cause of the workers’ struggle against 
exploitation, protect the wage earners, define the minimum wages 
etc.’ In later periods the definition of the social role of work gradu- 
ally comes into prominence. So according to the Bulgarian constitution 
“Work is the fundamental social and economic factor; it is in every 
respect under the protection of the state.” The constitutions of the 
German Democratic Republic and of the Czechoslovak Republic, 
introduced respectively in 1949 and 1948, come extremely close to 
the programmatic formulation of the socialist principle of distribution. 
The Czechoslovak constitution in its Preamble still confines itself to 
declaring that the state with its economic policy strives “‘for the just 
distribution of the national income’’, however, this provision is linked 


100 Section 11 of the Albanian, and Section 20 of the Yugoslav constitution. 
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up with the reference to the programme of building up socialism. 
According to Section 19 of the constitution of the German Demo- 
cratic Republic ‘economy has to guarantee for everybody the parti- 
cipation in the results of production according to his work.” 

In the process of popular democratic evolution the Hungarian con- 
stitution was the first to enact the striving to carry into effect the 
socialist principle of distribution by laying down that work was the 
duty and a matter of honour of every able-bodied citizen. Besides 
the social role of work this constitution mentions work-competition 
and in general the various forms of work movement. This method 
of regulation is followed by the Polish constitution. The socialist 
constitutions of recent date develop essentially this system. The con- 
stitution of the Czechoslovak Socialist Republic, again in the Pre- 
amble, refers to the conditions of distribution and in accordance with 
the earlier method of regulation together with the definition of the 
role of work the implementation of the principle of socialism is also 
mentioned. At the same place it lays down the programme of the 
implementation of the communist principle of distribution. The new 
Mongolian constitution preferred to choose another method. In its 
wording the constitution defines the entire system of distribution for 
the all-national income with precision and consciousness. “With the 
exception of the social funds which serve the expansion of sccialist 
production, the creation of reserves, the development of public health 
and education, the maintenance of the aged and disabled, further the 
satisfaction of other collective needs of society, the all-national income 
of the Mongolian People’s Republic will be distributed among the 
members of the society in accordance with the quality and quantity 
of the work done by them, on the principle of socialism: ‘From all 
according to their abilities, for all according to their work.’ In the 
Mongolian People’s Republic work is the indispensable condition 
of the expanded socialist re-production and its basis is the continuous 
growth of the sources of material and cultural goods, which ensure 
the uninterrupted growing welfare of the workers.” (Article 17.) 


271 


16. THE REQUIREMENTS OF THE EXPRESSION OF THE 
CULTURAL CONDITIONS IN ADDITION TO THE 
POLITICAL AND ECONOMIC CONDITIONS IN THE NEW 
CONSTITUTIONAL EVOLUTION 


Socialist revolution permeates all relations of society, the totality 
of economic, political and cultural conditions. It stands to reason 
therefore that socialist constitutions vindicating the scientific explora- 
tion of the real correlations of the social conditions have to give 
expression to the most significant traits of the cultural conditions of 
the given society together with the fundamental economic and political 
conditions. In point of fact the socialist constitutions refer to the 
cultural relations from the very outset. However, dependent on the 
phase of development of the given socialist country and on the inter- 
national relations there are appreciable differences in the relevant con- 
stitutional provisions as to their content and extent, and also as to 
the position they occupy among the rules of the constitution. The first 
Soviet constitution, in line with the conditions as they existed at that 
time, narrowed down the expression of the cultural-educational func- 
tions and essentially set the objective that “for the real acquisition of 
erudition the state should provide complete, many-sided and free-of- 
cost education for the workers and the poor peasants”’ (Section 17). 
That 1s, the constitution, though among the general provisions, still 
in a concrete form within the framework of the right to education 
formulates one of the important cultural objectives of the state. 

Soon it became evident that already in the first phase of develop- 
ment the Soviet state was capable of performing far more extensive 
cultural functions. This recognition manifested itself to some extent 
in the constitution of the Hungarian Republic of Councils, which 
on the ground of the experiences of cultural organizational work of 
a relatively short period could, in full harmony with the conditions 
as they really existed declare: “The Republic of Councils shall put an 
end to the cultural privileges of the bourgeoisie and shall open up 
the possibility of the real acquisition of education for the working 
population. For this reason it provides cost-free education which 
secures a high degree of erudition for workers and peasants” (Sec- 
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tion 10). Socialist constitutional evolution continued to advance on 
this path. Section 8 of the constitution of the Russian Soviet Federal 
Socialist Republic of 1925 e.g. guarantees full, many-sided and cost- 
free education for all working individuals without special reference 
to workers and peasants. The constitution of 1936 goes on expanding 
the class foundations of the implementation of cultural tasks mainly 
by providing for the need for an unbroken rise in the cultural level 
among the objectives of economic planning (Section 7), and also by 
extending the right to education to all Soviet citizens. The constitution 
also enumerates the rather comprehensive guarantees of the enforce- 
ment of this right, among these it mentions the different forms of 
school and extension of education. The literature in the construction 
it gives to the constitution actually considers a number of cultural 
functions devolving on state agencies included in the section of the 
constitution qucted above, so in particular work of cultural enlighten- 
ment, the various forms of adult education, the promotion of scientific 
and artistic creative work, post-graduate training, etc. Mainly the 
new works on constitutional law indulge in this comprehensive con- 
struction of the relevant provision of the constitution,!@! whereas 
earlier works define the content of this right in strict adherence to the 
literal interpretation of the constitution. In all events a tendency 
stands out distinctly which within the framework of the actual con- 
stitutional regulation attempts to expand the scope of the right to 
education ina sense that it in fact expresses the cultural and educational 
functions of the socialist state in their fullness. 

In the first phase of development the constitutions of the popular 
democracies defined the cultural functions of the state mainly on the 
pattern of the relevant provisions of the Soviet constitution of 1936, 
still with the difference that most of the constitutions provide for 
among the cultural rights, in addition to the right to education the 
freedom of scientific research and literary and artistic activity. 


101 Cf. (Lepeshkin, A.J.) JTenewxun, A. Y.: Ocnosniie npasa x O6a3anHOCTH 
raxaan CCCP (The Obligations and Fundamental Rights of Soviet Citizens), 
Moscow, 1954; (Umanski, Ya.N.) Vaancxua, A.H.: Copetckoe rocyfapcl BeHHOoe 
pnpaso (Soviet Constitutional Law), Moscow, 1959. 
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In this method of regulation radical changes have been introduced 
by the latest popular democratic constitutions which define among 
the general questions of the social system and in the relation to civic 
rights and duties the duties of the state arising from its cultural- 
educational functions in a by far more comprehensive form. Of the 
new constitutions that of Mongolia adheres most closely to the forms 
of regulation used in the earlier constitutions. But even in this con- 
stitution a change has taken place insofar as in addition to the right 
to education (Article 80) and the need for the rise of the cultural 
standards (Article 15) the scientific and cultural institutions have been 
included among the major items of national wealth (Article 10). 
Among the rules applying to distribution, within the sphere of the 
distribution of the national income a prominent place has teen 
accorded to the significance of raising cultural standards (Article 17) 
The Vietnamese constitution by defining the need for raising the 
cultural level enumerates the most outstanding elements cf cultural 
conditions among the civic rights (Article 9). As compared to earlier 
socialist constitutions even within this framework the Vietnamese 
constitutions defines the “freedom of scientific research, literary and 
artistic creation”, “the state aid to be granted to science, literature and 
art, and other cultural activity” far more comprehensively (Article 
34). This latter element, viz. state aid already poirts beyond the frame- 
work of civic rights and reflects an extremely significant trait of the 
social system. For that matter the chapter of the ccnstituticn on 
the economic system expressly refers to the development pro- 
gram of “the socialist economy based on advanced technology and 
science”. 

Of the socialist constitutions the Czechoslovak responds best to 
the idea that the character of the cultural conditions of society and 
together with it the underlying principles of the cultural-educational 
functions of the state have to be expressed in the first place among 
the general provisions applying to the social system, closely related 
to the rules governing the political and economic conditions. Accord- 
ingly, the Czechoslovak constitution deals not only with the nationa! 
economic plan, but also with the development scheme of the nation’s 
economy and culture (Clause 2, Section 12). When defining the 
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principal objectives of state policy as a whole the constitution mentions 
the development of science together with the development of pro- 
duction and technology (Clause 1, Section 14). It specially emphasizes 
that “in the society of working people on the ground of a scientific 
ideology the achievements of science shall prevail to a full extent in 
the leading of society and the planning of continued development” 
(Clause 2, Section 18). A special section has been devcted to the defini- 
tion of the underlying principles of cultural policy. ‘The state shall 
conduct its cultural policy, the spreading of knowledge, educaticn and 
training in the spirit of a scientific ideology, of Marxism-Leninism, 
in close association with the life and work of the people... The state 
in conjunction with the social organizations shall, with all its fcrces, 
promcte scientific and artistic activities, it shall make efforts that 
working individuals achieve a more extensive and thorough culture 
and take actively part in scientific and creative work. The state and 
the social organizations shall systematically strive to eliminate the 
remnants of the exploiting society from the minds of individuals” 
(Section 15). In addition the constitution regulates the right to educa- 
tion in all its details within the sphere of civic rights, hereincluded 
the entire field of schoo! and adult education, inclusive of professional 
and extension training, further the popular educational activities of 
state and society as a whole (Section 24). 

These traits of socialist constitutional evolution reveal that in this 
period the content of the cultural-educational functions of the state 
has been considerably widened in all socialist countries. Recent evolu- 
tion has removed all doubts even on the level of a constitutional 
regulation that keeping the problems of the cultural revolution and 
the cultural conditions within the bounds of planning and the frame- 
work of the civic rights and duties has necessarily entailed a decline 
of the significance of the problem and a narrowing down of its scope. 
This may at the same time affect the continued evolution of the 
structure of the socialist constitutions. For example, in the Czecho- 
slovak constitution the abundance of provisions applying to the 
cultural conditions could be included only because the constitution 
has consolidated the rules applying to the social system, i.e. the pro- 
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visions relating to the political and the economic conditions have not 
been kept apart. Unfortunately this method So to say bursts the entire 
system of the relevant chapter. This explains partly why as regards 
the method of regulation hardly any distinction may be made between 
the declaration and the chapters of the constitution applying to the 
social system. Obviously the straight-forward procedure would be if 
the solution set out from including a new chapter summing up the 
fundamental traits of the cultural relations, beside the chapters bring- 
ing under regulation the political and economic conditions rather than 
the repeatedly merging of the already more or less separated chapters 
of the constitution. Irrespective of whether the economic-organiza- 
tional and the cultural-educational functions are conceived as two 
aspects of the very same function, or as two separate functions, in the 
present stage of development the increased significance of the cultural- 
educational functions should be recognized together with their relative 
independence permitting their distinct handling in all events. The 
unity of all fundamental rules governing the social system might find 
a more adequate expression in the consolidation of the chapters 
governing the political, economic and cultural conditions, further 
defining the civic rights in a single part. 


17. CIVIC RIGHTS AND DUTIES IN THE SYSTEM OF THE 
RULES OF THE CONSTITUTION 


Already in the section dealing with the analysis of the structure of 
a constitution it has been indicated that beside the recognition of the 
two principal spheres of regulation (i.e. the social system and the 
political organization) necessarily attached to the rules expressing the 
social system, or at least in close association with them, the set of new 
problems of socialist constitutional evolution will have to be discussed 


102 In connexion with problems touching on the system of the relevant and 
constitutional regulation, see the study by Lorincz, L. Kulturalis jogok a népi 
demokratikus orsz4gok alkotmdnyaiban (Cultural Rights in the Constitutions 
of the Popular Democratic Countries), Allam és Igazgatds, 1961, No. 12, pp. 
912 et seq. 
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which bear upon civic rights and duties. The concept of such structure 
is supported by the system of a number of earlier constitutions and 
even by the fabric of two recent constitutions, viz. the Vietnamese 
and the Czechoslovak. Still this dces nct relieve us of justifying this 
structure in a concrete form, on the ground of the real social con- 
ditions brought under regulation. 

Before all it should be taken for granted that the civic rights 
together with their most important safeguards constitute a unity. 
Unlike earlier works published in earlier periods, recent socialist 
literature on constitutional law represent the system of the safeguards 
of the civic rights in a very differentiated form. So e.g. Lepeshkin 
distinguishes economic (material), political, ideological and statutory 
safeguards.’ Still notwithstanding this differentiated classification 
the material (economic) safeguards retain their priority not only among 
the so-called social-economic rights, but also within the entire system 
of civic rights and duties. (Even if it is admitted that as regards certain 
rights the one or the other type of safeguards may have a specially 
important role.) And the constitution formulates the material safe- 
guards in the first place among the rules applying to the economic 
system, the forms of ownership and the conditions of distribution. 
It must be admitted, however, at the same time that the political safe- 
guards manifest themselves in their fullness not only in the operation 
of governmental agencies but in the power of the working people and 
in the intertwining system of the governmental and social mechanisms 
guaranteeing the exercise of the sovereign power, i.e. in the social 
conditions defined by the rules on the political basis. This correlation 
may be given greater stress by a consolidation of the most important 
rules containing the cultural conditions among the general rules of the 
sccial system. This is the case nct only because such a consolidation 
provides a place for a number of institutions hitherto included within 
the framework of the right to education expressly among the most out- 
standing institutions of the social system, but also because the cultural 
conditions necessarily include the most significant elements of the 
ideological safeguards. 


103 (Lepeshkin, A.J.) JTeneuxun, A. W.: Kype cosetcxoro rocynapeTseHHoro 
npasa (A Course in Soviet Constitutional Law), Moscow, 1961, pp. 524 et seq. 
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As a matter of course even in a Socialist state a considerable portion 
of the statutory safeguards will attach to the operation of the govern- 
mental agencies. As for certain civic rights these safeguards may even 
be of a decisive significance. However, individual instances cannot 
influence the position occupied by the entirety of civic rights or still 
better its fundamental institution in the legal system and in the con- 
stitution. It is easy to realize that under conditions when the creation 
of the material safeguards (i.e. the real guarantee of the possibilities 
equally needed by all for the actual exercise of the rights) is the prim- 
ordial task; the guarantee of the rights cannot remain anymore the 
monopoly only of governmental agencies having so-called authorita- 
tive rights. When now a search is made for the organizational founda- 
tions of these safeguards, these will be found rather in productive, 
servicing, cultural, health, social organizations void of any authorita- 
tive rights. It is for this reason that from the very outset in a socialist 
state any notion will come to nought which would be directed at 
defining the civic rights simply as “subjective public law rights’’—or, 
which would be but ancther aspect of the same notion, in the foct- 
steps of legal dogmatism would consider the civic rights in their 
entirety expressed by the regulation of the competence of the political 
organization of the state.’ 

The correlation between the constitutional provisions applying to 
the social system and to the civic rights is reinforced by the circum- 
stance that in many instances not only the safeguards of the rights are 
intertwined with the rules defining the social system, but directly one 
of the fundamental institutions of the social order, or other aspects 
of this institution, will assume the nature of a civic right. It has already 
been mentioned that in a socialist state the conditions of distribution 
receive a constitutional expression in each case in conjunction with 
the defirition of the social role of work. Socialist constitutions lay 
down either as an achievement, or as a programme, that work is the 
sole basis of a participation of the produced goods and accordingly 


104 T¢ should be noted that the problems of constitutional regulation of 
human rights in its entiretyhas been recently examined in a study by Kovacs, I. 
General Problems of Rights in ‘Socialist Concept of Human Rights” (Buda- 
pest, Akadémiai Kiadé, 1966. pp. 7—27). 
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also a civic duty formulated in a most general sense. Obviously the 
right to work is but one aspect of the social role of work defined. Still 
in the same way the constitutional rights of the citizens associated 
with the right to maintenance, health service, rest and recreation, and 
also to education areattached to the conditions of distribution. Similarly 
a clcse connection may be demonstrated between the institution of 
the political basis and the so-called political rights. Thus the right of 
association and assembly almost merges within the sphere of the 
political basis with constitutional provisions bearing upon the func- 
tion, significance and duties of the social organizations. The directly 
democratic elements of the exercise of power and the freedom of 
speech in a number of cases appear as two sides of the same social 
function. Furthermore it is difficult to draw a line between the con- 
stitutional rules defining the principal characteristics of the represent- 
ative institutions and those laying down the principles of franchise. 
There is a relatively more indirect relationship in the sphere of the 
rights of personality, but even there a number of points of contact 
may be discovered between the real safeguards of personal freedom 
and the character of the social system. 

The coupling of the subject-matter of the rules of civic rights and 
duties to the sphere of the social system to a certain extent determined 
the limits where the analysis of the new elements manifesting them- 
selves in the sphere of rights and duties has to end. Obviously certain 
details of these rights cannot be dealt with extensively. In the first 
place this investigation will extend to recent problems connected with 
the classification of rights, then to the expanding trend ncticeable 
in the catalogue of rights*and their integration into the system of 
the constitution, further to a few new elements of the duties attached 
to the civic rights. 


a) Classification of the civic rights and the constitutional regulation 


Making distinction between the particular groups of civic rights 
may have a significance insofar as each group of rights is coupled 
with a different set of safeguards. The grouping or classification of 
rights may react on the definition of the place to be allocated to 
a specific right in the constitution and may in the given stage of 
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evolution help us in selecting, from the set of rights and duties of the 
citizens, the institutions which may be classed among the fundamental 
rights and consequently require a constitutional regulation. 

The majority of the socialist works on constitutional law of a com- 
prehensive character offers some sort of a classification of the effective 
civic rights. On the other hand there are by far fewer works which 
would link up this classification with a critical analysis of the methods 
of classification. In this respect the work of Imre Szabo, The Present 
Meaning of Human Rights, stands out as a unique example. In this 
book the author analyses within a wide sphere the most universal 
tendencies of a classification in bourgeois literature.’© In keeping with 
the headway the normative school has made in recent bourgeois 
literature, the differentiation of substantive rights and procedural 
guarantees has, if possible, become even more widespread together 
with the analysis of the entirety of civic rights on the ground of this 
classification.‘°° For that matter it is characteristic of the bulk of 
recent works on statutory constitutional law that in most instances 
by waiving a study of the classification these works closely adhere to 
the provisions of the enacted constitution of the respective country 
and discuss the particular rights without enlarging upon an analysis 
of the underlying theory. American literature on constitutional law 
too builds up inquiries of the particular rights on the system of 
amendments attached to the constitution of the United States and 
laying down the particular rights. The different variants at most 
follow from a reversal of the order, or, beyond analysing the particular 


108 Szab6, I.: Az emberi jogok mai értelme (Present Meaning of Human 
Rights), Budapest, 1948, pp. 127—128. 

146 For example, Loewenstein, K.: Verfassungsrecht und Verfassungspraxis 
der Vereinigten Staaten, Berlin, 1959. In Chapter IV of the book the so-called 
fundamental rights are discussed divided into two parts, viz. (a) under the 
heading substantive rights of personality the author deals with personal free- 
dom, the freedom of worship, the freedom of speech, the freedom of assembly 
and petitioning, the freedom of carrying arms, equality before the law and the 
safeguard of private property; (b) under the heading of the safeguards of the 
freedom, the author discusses the conventional procedural guarantees after 
dealing with the prohibition of the administration of justice by the legislator 
and the retroactive force of criminal law. 
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amendments of the constitution, from discussing also other statutes 
or test-cases in the rules defining the rights.!°’ Although the system 
of synoptic tables which Peaslee publishes in his collection summariz- 
ing the effective constitutions in the first place satisfy practical needs, 
it may be conceived as some sort of an opposition to the classification 
of rights. (Peaslee enumerates all rights compiled from the constitu- 
tions in an alphabetic order, unclassified.)' 

Continental literature on constitutional law too mostly sets out 
from a system of the rights as laid down in written constitutions. 
Nevertheless there are already some tendencies towards a certain 
classification. So e.g. Fleiber, on classifying the civic rights on the 
ground of the Swiss federal constitution, distinguishes two large 
groups of civic rights, viz. (a) the freedoms; and (b) the safeguards 
of the equality of rights. He does not give a detailed analysis of the 
so-called personal freedoms, saying that these are guaranteed by the 
cantonal constitutions.’ In order to offer a complete picture a work 


107 W. W. Willoughby e.g. expressly following the first and second amend- 
ments of the constitution of the United States discusses (a) the freedom of 
worship, (b) the freedom of speech and of the press, (c) the freedom of assembly 
and petitioning, (d) the freedom of carrying arms. Cf. The Constitutional Law 
of the United States, New York, 1929. W. F. Dodd changes this in so far as 
he includes franchise among these rights. Cf. Cases and Materials on Consti- 
tutional Law, St. Paul, Minn. 1949. The monographs dealing with rights in general 
adopt this system. Thus for instance, the comprehensive work of Emerson— 
Haber : Political and Civil Right in the United States, New York, 1952, completes 
this system with the personal safeguards and the freedom of teaching. 

104 It is not void of interest at least to indicate what rights are recorded in this 
table on the ground of valid constitutions: the right of combination and associa- 
tion, the freedom of creeds and worship, the sanctity of correspondence and 
the inviolability of the home, rights associated with education, equality of 
rights, maternity aid and protection of health, personal freedom, right to 
work, prohibition of the retroactive force of criminal legislation, the right 
of petitioning and complaint, the right to property, the right to social 
security (material benefits), the freedom of speech and of the press. Cf. Peaslee; 
Constitutions of Nations, London, 1950, Vol. EI, pp. 556—557. 

18 Cf. Fleiner, G.: Schweizerisches Bundesstaatsrecht, Ziirich, 1949, pp. 240 
et seq. The following civic rights have been taken up among the freedoms: 
freedom of the choice of residence and of settlement, freedom of commerce 
and trade, the freedom of worship, the freedom of the press, association, 
petitioning and specch. 
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should be cited whose author endeavours to make a system of the 
rights laid down in the Austrian constitution of 1920 not by their 
formal criteria, but rather by taking into account the sociological sub- 
stance of the particular rights. Adamovich distinguishes six groups 
of rights, viz. (a) the basic individual rights; in addition to the rights 
closely associated with personality he mentions equality before the 
law, the prohibition to refuse for persons a hearing by the competent 
judges, the freedom of residence and travel; (b) among the rights con- 
nected with community life he mentions the usual political freedoms; 
thereafter he closes the classification which defies any attempt at dis- 
covering its uniform underlying principles with (c) religious freedom; 
(d) the freedom of teaching; (e) the rights attached to economic life, 
i.e. inviolability of property, acquisition of real estate, the free choice 
of an occupation; further (f) the minority rights. Let it be said in the 
author’s excuse that he dces not even want to explore the underlying 
principles and resorts to a classification for purely practical, or perhaps 
didactic, reasons.!!° 

Socialist literature from the very outset dismissed all methods of 
a formal classification, or at least considers a classification based on 
the social substance of the particular institutions primordial and the 
one built upon the formal criteria, such as e.g. the elements of sub- 
stantive or procedural law, secondary. For that matter Soviet litera- 
ture on constitutional law, in particular during the past fifteen years, 
with the civic rights laid down in the constitution of 1936 in mind, 
offers a number of pctential classifications of rights. Among these two 
variants should be pointed out which seem to have gained general 
currency in recent literature. Kctok distinguishes four groups of 
rights, viz. (1) the social-economic rights; in this context he lists the 
right to work, to personal property, and social insurance; (2) the 
cultural-public health rights; the rights to education, rest, safeguard- 
ing public health, maternity aid, child and family welfare; (3) the 
fundamental rights and freedoms, the right of joining social organiza- 
tions and the Communist Party, the right to vote and to be elected, 


NO Cf, Adamovich, L.: Handbuch des Gsterreichischen Verfassungsrechts, 
Wien, 1957, Chapter VII. 
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the right of participation in state administration, the freedom of 
speech, of the press, of assembly, street prccessicns and demonstra- 
tion, the freedom of religion; (4) personal safeguards, such as personal 
freedom, inviolability, privacy of correspondence, the privacy of the 
home, etc." Lepeshkin departs appreciably from this classification 
and again combines (1!) the social-economic and cultural rights; (2) he 
considers the equality of the citizens as a special group of rights in his 
catalogue; he sums up the rights of the citizens under the headings 
(3) political rights and freedoms; and finally, (4) personal rights and 
freedoms. The differences tetween this classification and that of Kctok 
are made more perceptible by a different methcd of listing the rights 
within the groups. So e.g. the rigkt to personal pre perty Fas teen 
included in the group of personal rights and freedom." Earlier Soviet 
literature has built up the system of civic rights mostly on these 
elements, although frequently the civic rights have been enumerated 
following the wording of the constitution without any classification." 


11 Cf, O cucteme HayKH COpeTCKOrO rocymapcTBeHHoro npasa (On _ the 
System of the Science of Soviet Constitutional Law), SGP. 1959, No. 6, pp. 
72—73. 

12 (Lepeshkin, A. J.) Jlenewxun, A. U.: Kype cosetcxoro rocyaapeTsexnHoro 
mpasa (A Course in Soviet Constitutional Law), Moscow, 1961, pp. 480 et seq. 

3 (Kravchuk, S. S.) Kpaeyyx, C. C.: Cosetckoe rocymapcTBeHHoe npaso (Soviet 
Constitutional Law), Moscow, 1958, pp. 256 et seq. A. I. Denisov follows a 
partly similar method in his textbook published in 1940, still with the difference 
that he consolidates the freedoms in a unity. Cf. (Denisov, A. I.) Zenucoe, A. U.: 
Copetckoe rocyfapcTBexHoe mpaso (Soviet Constitutional Law), Moscow, 
1940, pp. 285 et seq. He follows a similar method in the 1947 edition of his work, 
although there he emphasizes the safeguards of an equality of rights specially. 
M. P. Kareva splits the discussion of the freedoms into three parts respectively 
dealing with the social-economic rights, the civic equality of rights and the 
democratic freedoms. Cf. Copetcxoe rocynapctBeHHoe mpaso (Soviet Consti- 
tutional Law), Moscow, 1948, ed. by (Traynin, I. P.) Tpadauun, MW. 11., Part Il, 
Chapters X to XII. In addition she mentions the right of association in social 
organizations as a fourth group of rights. Cf. Kareva, M. P.: The Constitution 
of the Soviet Union, Chapter VII. As compared with the earlier classtfications 
A. Ponomariev offers a by far more differentiated grouping. By dividing the 
rights into five group he distinguishes (a) economic, social and cultural rights; 
(b) civic equality of rights; (c) the rights of the citizens in social and political 
life, hereincluded franchise; (d) the freedom of worship; and (e) personal free- 
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In popular democratic literature the work of Imre Szabo qucted 
above deserves special mention. By dismissing a classification on 
formal grounds, i.e. one considering the legal peculiarities of the rights 
only, he distinguishes three groups of rights, viz. (a) personality 
rights; (b) the rights of the individual as a member of the community; 
and (c) the collective rights. In the second and third groups he has 
included the economic and cultural rights, although on analysing the 
rights listed in the Soviet constitution he refers already at this place 
to a possible classification to which later on he reverts in his university 
textbook on Hungarian constitutional law, where he mentions 
separately (a) the social, economic and cultural rights; (b) the safe- 
guards of equality; and (c) the democratic freedoms by making allow- 
ance for a possible further differentiation within the sphere of the 
democratic freedoms." Recently Professor Lajos Szamel discussed 
the problems of a classification and came to essentially the same 
conclusions.2!5 

The work of Imre Szabé “The Underlying Principles of a Regulation 
of the Civic Rights and Duties” already evaluates the experiences 
gained from latest evolution. Szabo distinguishes in this paper two 
main groups of rights, and within them further subgroups, viz. 
(1) within the sphere of rights directly associated with socialist 
relations of production (a) economic, (b) social, and (c) cultural rights; 


doms. Cf. Copetcxoe rocynzapctBenHos npaso (Soviet Constitutional Law), ed. by 
(S. S. Studenikin) C.C. Cmydenuxun, Moscow, 1950, pp. 342 et seq. Umanski 
distinguishes (a) social, economic rights; (b) political rights; and (c) persona! 
freedoms. A similar method is followed by an omnibus volume on the consti- 
tutional law of the popular democracies with the difference that as a fourth 
item the equality of right has been taken up as a specific group of civic rights. 
Cf. (Umanski, Ya. N.) Vaancxua, A. H.: Copetcxoe rocyaapcTBseHHoe npaso 
(Soviet Constitutional Law), Moscow, 1959, pp. 354 et seq., FocynapctsenHoe 
npaBo 3apyGexnbix COUMAINCTHYeCKHX CTpaH (The Constitutional Law of Foreign 
Socialist Countries), ed. by (V. F. Kotok) B. ®. Komox: Moscow, 1957, pp. 
122 et seq. 

114 Magyar alkotmanyjog (Hungarian Constitutional Law), ed. by J. Beér, 
Budapest, 1951, pp. 367 et seq. 

118 Beér — Kovacs — Szamel: Magyar allamjog (Hungarian Constitutional 
Law), Budapest, 1960, pp. 471 et seq. 
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(2) within the sphere of rights of a political character, (a) the right to 
equality before the law, (b) the rights guaranteeing the social, political 
and collective activities of the citizens and (c) the civic rights attached 
to the person of the citizen.1!* This two-stage system of classification 
is undoubtedly more differentiated than any earlier system, and in 
fact provides the means for evolving a system of the rights which have 
been expanded as the outcome of latest evolution, and for a more 
thorough analysis of the correlations existing among them. This is 
the case in particular when the right of a participation in social, 
political and cultural life, i.e. the political rights as a whole are con- 
ceived so as if they were collective rights in the first place, however 
with a claim to be recognized as existing also for the individual 
citizen whenever he wishes to make use of them outside the scope of 
specific organizations. As for the sphere of political rights these 
obviously include the rights granted to the workers in the sphere of 
the management of enterprise. 


b) The expanding catalogue of rights and a definition of the duties 
with greater precision; the differentiation of the safeguards 


Given the knowledge of the groups of the civic rights, the rights 
and duties which in the socialist literature on constitutional law may 
be surveyed in constitutional evolution or in legislation manifest 
themselves as new elements which in the course of continued evolution 
may require a constitutional regulation. The historic evolution of the 
socialist countries should be taken into consideration also in this 
respect. The sphere of these rights is obviously not uniform in all 
socialist countries, although precisely as regards the fundamental 
rights which ought to be regulated in the constitution, owing to the 
interaction of the various constitutions the formation of certain uni- 
form institutions will take place at a greater speed than in other 


N€ Cf, Szabd, 1.: Az dllampolgéari jogok és kdtelességek szabalyozdsanak elvi 
kérdései (Questions of Principle of the Regulation of Civic Rights and Duties), 
mimeographed publication by the Institute of Legal and Administrative Sciences 
of the Hungarian Academy of Sciences, Budapest, 1962. 
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spheres of the legal system finding expression in rules of detail con- 
tained in other statutes only. There is but one general trend which 
may be observed as distinctive, viz. in each socialist ccur.try the sphere 
of rights and their safeguards enacted in the ccnstituticn, ard with 
them also the sphere of civic duties, are contirually expar.ding. Within 
the sphere of economic, social and cultural rights work suiting the 
professional standard of the individual, the extension of the right to 
material benefits, the right to a home, the extension of the sphere of 
free-of-cost education, the freedom of scientific research, the state aid 
to literary and artistic activity, within the sphere of the political rights 
participation in conducting public affairs and state activities, the right 
of submitting reports of public interest and the right of complaint, 
within the sphere of personality rights, the extension of personal 
freedom, and the safeguards of the inviolability of life and bodily 
safety, are the institutions which beside the rights and their safeguards 
known in preceding pericds in most sccialist ccuntries may give 
expression to the new trends in constituticnal evcluticn. 

Besides the developed system of rights the constitutional rules 
governing civic duties stand out even more distinctly. Work suiting 
individual qualifications, raising of cultural standards, increased 
professional knowledge, observance of the law, safe-keeping and in- 
crease of national property, conscientious perfcrmance cf public func- 
tions, strengthening of the cooperation between the socialist countries, 
maintenance of peace among the peoples and the defence of the 
socialist fatherland, are the civic duties which express the relationship 
between the sccialist society and its members in a manner more varied 
than had been done in earlier constitutions. 

The expanding catalogue of rights and the more differertiated 
analysis of the duties as a matter of course reflect only in part the 
increased requiremer.ts for a constitutional regulation of civic rights 
and duties as indicated by the XXth Congress of the Soviet Union’s 
Communist Party. It is becoming ever more evident that the relation- 
ship between the socialist society and its members has undergone 
qualitative changes which defy an expression by the quantitative 
increase of rights and duties as laid down in the constitution. Among 
others this change will necessarily have to affect the methods earlier 
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accepted for a constitutional regulation. Even today the methods of 
regulation still reflect the legal forms shaped at the time when the first 
Soviet constitution had been adopted although it cannct be doubted 
that in this respect the experiences of the evolution of socialist law 
and codification accumulated during almost half a century should be 
turned to good account. It must nct be forgctten e.g. that in 1918 the 
stress laid on the material (financial) safeguards in the sphere of civic 
rights had a policy-making significance. The emphasis given to these 
safeguards indicated the complete opposition to the methods of regula- 
tion then current in bourgeois constitutions where a differentiated 
system of formal legal safeguards was in good agreement with the 
complete absence of rights of the broad masses void of the material 
means indispensable for the exercise of these rights. The regulation 
come into being in this way for practical purposes involved the relega- 
tion of the legal safeguards to the background without, however, 
impairing their significance. (Among these as a matter of course also 
the legal safeguards of the material guarantees.) For that matter the 
eclipse of the legal safeguards was justified in this period because in 
many spheres of the political and social life the socialist rules of law 
constituting the preconditions of the true enforcement of the legal 
safeguards were still missing. In the course of development of the 
socialist countries nct only considerable changes may be ascertained 
in the provision on the material conditions of the rights, but also the 
formation of a socialist legal system made easier a detailed constitu- 
tional formulation of the legal safeguards. This explains why as has 
already been pointed out socialist literature on constitutional law by 
invariably emphasizing the significance of economic safeguards under- 
lines the whole system of safeguards, legal, political, ideological. 

The requirement in safeguards, in particular the legal safeguards, 
may affect the method of the regulation of rights also from another 
aspect. That is, in this sphere too the question may be raised of a need 
for a review of the hitherto applied abstract method of regulation. 
The demand for a regulation in a concrete form turns up in the sphere 
of rights attaching to personality. It is in particular in this sphere 
where ‘“‘the defence of the rights and interests of the citizens with all 
means, the guarantee of the true freedom of the individual’ comes 
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into prominence.”’’ This requirement operates also in respect of the 
definition of the character of the so-called political freedoms. The first 
Soviet constitution left the question open whether the civic rights in 
general, still as regards particular political freedoms, should be defined 
as individual rights, t.e. as such being the legal due of the citizens 
individually, or as collective rights, i.e. such as may be exercised only 
through the agency of certain organizations or bodies. The latter in 
particular include the provisions governing the freedom of association 
and assembly, the freedom of the press. At a further stage of evolution 
legislation in socialist states conceived in most instances these rights 
as individual rights. However, this cannot be gathered in all cases 
unambiguously from the practice of the governmental agencies. At 
least there are several indications that the exercise of these political 
freedoms was recognized only in conjunction with certain organiza- 
tional forms. Recent evolution, however, without any intention to 
jiinpair the significance of these organizational forms in maintaining 
the unity of society, at the same time underlines the importance of 
the independent activity, free initiative and freedom of speech of the 
individual in the solution of the problems society has to tackle. And 
this will have to influence the forms of the legal expression of the 
relevant freedoms.’”® 


c) Constitutional regulation of franchise 


Once the sphere of civic rights and duties requiring a constitutional 
regulation has been established, as a primordial task, we may proceed 
to defining the rights which have to be brought under regulation 
expressly as civic rights and duties. From what has been set forth so 
far it is evident that a large portion of these rights may be defined in 


117 Cf. Jlo KOHUa JIHKBAQAPOBATh BPeCAABIe MOCICNACTBHA KyIbTa IAIHOCTA B 
copeTckoH topucnpynenumn (The Detrimental Consequences of the Personality 
Cult Should Be Done away with the Full Extent in Soviet Jurisprudence), SGP. 
1962, No. 4. 

118 See also Kocdcs, I.: Az elsé szovjet alkotmanyrél (On the First Soviet 
Constitution), Magyar Tudomdany, 1957, Nos. 11—12, pp. 498— 499. 
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the chapters dealing with the economic or political basis, or even with 
cultural conditions, or in association with the provisions applying to 
the governmental agencies.!*® However, it should be remembered that 
there is a relatively objective limit, or at least one may be drawn, 
beyond which the sphere of civic rights and duties to be brought under 
regulation as an independent institution cannot be narrowed down 
any further. So e.g. certain rights, or their safeguards, which are 
closely connected with the operation of the government machinery, 
may be covered by the rules applying to this machinery. A right of 
this type is the right of defence which may be included in the principles 
of operation of the judiciary. Furthermore there are certain institu- 
tions to which a place ought to be allocated among the fundamental 
institutions of the social system, although within this relatively com- 
prehensive framework their safeguards demanding a constitutional 
regulation cannot be expressed at all, or perfunctorily only. In such 
and similar cases a dual regulation may have to be resorted to. This is 
the case e.g. with the right to work. Yet at the same time merely 
owing to the more differentiated definition of the safeguards the rights 
attaching within the sphere of civic rights to the right to work, or are 
at least associated with it, have to be brought under regulation 
separately within the sphere of civic rights, such as e.g. the right to 
material provision, or the right to rest. In juxtaposition to this the 
statement may be ventured that there is no reason whatever for a dual 
regulation of the institution of personal property, or for removing 
the forms of property from the chapter on the economic system 
regulating these forms in their correlations. 

Nor can we ignore that also in this sphere specific considerations 
may be of decisive importance in the one phase of evolution, or in the 


118 The problem is by no means a new one. There was an opinion in earlier 
socialist literature on constitutional law which in addition to the sections of the 
constitution regulating the civic rights and duties recognized fundamental 
rights. Cf. (Kareva, M. P.) Kapesa, M. I1.: Cosetckoe rocyfapcTBeHHoe mpaBo 
(Soviet Constitutional Law), ed. by I. P. Traynin, Moscow, 1948, p. 148. 
Szabé, 1.: Magyar alkotmanyjog (Hungarian Constitutional Law), ed. by J. 
Beér, Budapest, 1951, p. 367. (Lepeshkin, A. I.) JTenewxun, A. H.: Kype co- 
BETCKOrO rocy2aPCTBEHHOrO npasa (A Course in Soviet Constitutional Law), Mos- 
cow, 1961, p. 488. 
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other, or following from the specific features of historical evolution, 
in the one socialist country, or the other. Still the institutions which 
hitherto have been brought under regulation as independent institu- 
tions may deserve a special study, although recent constitutional 
evolution has not taken this independence into consideration. An 
institution of this type is the system of franchise, and within this the 
problem of the constitutional regulation of suffrage and the electoral 
procedure. 

It is a trait of recent socialist constitutional evolution that in general 
the right of the citizens to vote and to be elected is brought under regu- 
lation within the sphere of constitutional rights. This method has been 
adopted by both the Mongolian and the Vietnamese constitutions 
(respectively Articles 81 and 23). This method on the whole conforms 
to the present position adopted by socialist literature on constitutional 
law.?2° Romashkin analysing the outlooks of an amendment of the 
constitution predicts the possibility of a change in the structure of the 
constitution in this sense.’ On this suggestion the combination of 
franchise with the civic rights as a general trend may be accepted even 
when it is kept in mind that the Czechoslovak constitution to a certain 
extent departs from this system. The Czechoslovak constitution too 
breaks away from regulating the problems of franchise in a separate 
chapter, still it defines the right to vote within the framework of the 
political basis, i.e. the general rules of the social system, and not 
within the sphere of civic rights. 

The regulation of the scopes of a constitutional character associated 
with the system of franchise does not come to an end with the defini- 
tion of the right to vote and to be elected. Even within the sphere of 
the electoral procedure there are several problems of a constitutional 
character which are the direct guarantees of the true enforcement of 


120 In addition to the works quoted in Note 119 in this connexion see (Kotok, 
V. F.) Komox, B. ®.: O cnacreme HayKH COBeETCKOrO rocyZapcTBeHHOrO NpaBa 
(On the System of the Science of Soviet Constitutional Law), SGP. 1959, No. 
6, p. 73. 

121 Romashkin, P. S.: A New Chapter in the Evolution of the Soviet State. 
Kiilféldi Jogi CikkgyGjtemény. (A collection of papers published on law 
abroad). 1961, No. 1, p. 13. 
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equal franchise and of voting by ballot. In this sphere voting by ballot 
or the problems of the electoral mechanism should be remembered. 
This may explain in part why the bourgeois constitutions, and even 
the earlier socialist constitutions, summed up the mutually related 
rules of the electoral system and electoral procedure in a separate 
chapter. However, to this method of regulation the objection may be 
raised with reason, that it has torn away the regulation of the electoral 
procedure from the functions which certain elements of the electoral 
system in fact are destined to discharge. As a matter of fact the segre- 
gated regulation of the electoral system as a self-contained institution 
sets out from the notion which restricts the rules applying to the 
representative system and the election to a single segregated and 
segregable act, viz. the fact of polling, and makes them serve the single 
end of electing the representatives, when at a single act of the election 
the electoral system as a whole in fact manifests itself as a unity from 
the establishment of the right to vote and to be elected and the record- 
ing of this right to the delivery of the mandate. By this the entire 
function of the electoral rules is completed. However, in the socialist 
state evolution foresees the creation of an electoral mechanism which 
during the whole period of the representatives’ mandate establishes 
a permanent and direct relationship between the electorate and the 
elected. This at the same time amounts to the fact that the rules of 
the electoral system will be enforced not at a single act only, but per- 
manently and continuously, amidst varied forms of a constant tie 
between electors and elected. On the policy-making principles here 
outlined even the constitutional regulation of the problems of the 
electoral system may be settled easily. The rules of the right to vote 
and to be elected, as such attaching to the person of the citizens, may 
be brought under regulation within the framework of the civic rights 
and duties, and there among the political rights, i.e. the provisions 
relating to the participation of the citizens in public affairs. The rules 
of the electoral procedure and polling may be taken up together with 
the general rules of incompatibility and recall of the delegates in the 
general rules applying to the governmental system, whereas certain 
special rules of the electoral procedure, eg. the term of the mandate 
of the delegates, the rights and duties of the delegates, the special 
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forms of the relations between the delegates and the electorate, may 
be dealt with in conjunction with the rules governing elected 
agencies. 

The latest constitutions, in their majority have taken the first tenta- 
tive steps towards the formulation of such a system of regulation. 
So e.g. both the Mongolian and the Vietnamese constitutions regulate 
the problems of the electoral procedure segregated from the franchise, 
although both constitutions do not contain provisions on defining 
the fundamental principles of the electoral mechanism. 

Naturally this method of regulating the problems connected with 
the electoral process does not preclude a consolidation into a special 
code of franchise of the rules on franchise as a whole and of the 
electoral process requiring a statutory regulation in the course of the 
enforcement of the constitution. 
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PART FIVE 


PROBLEMS OF THE CONSTITUTIONAL 
REGULATION OF THE STATE ORGANIZATION 


1, PLACE OF THE GOVERNMENT AGENCIES AND 
THE RULES GOVERNING THE STATE ORGANIZATION 
IN THE SYSTEM OF SOCIALIST CONSTITUTIONS 


The formulation of the provisions affecting the state organization 
present widely differing features in the various phases of socialist 
constitutional evolution. In the first Soviet constitution a division 
into (a) central and (b) local organizations was of primary import- 
ances and in these two parts split up into seven, 1.e. 4 respectively 3, 
chapters the provisions governing the most important governmental 
agencies are arranged separated from one another. The structure of 
the constitution of the Hungarian Republic of Councils was less 
differentiated. Its provisions governing the state organization were 
divided into two principal parts, respectively applying to the central 
and local agencies. The Georgian constitution of 1922 was perhaps 
the most articulate. There within the three parts governing the central 
and local agencies and the judiciary the sum total of the provisions 
applying to the state organization was split up into further fourteen, 
respectively eight, five and one, chapters. The Soviet constitution 
of 1924 brought under regulation only the central organization of the 
Soviet Union. As a matter of fact it was the constitution of 1936 where 
a system of the regulation of the governmental agencies was adopted 
which henceforth was accepted in almost all socialist constitutions. 

This system is based on a differentiation between four types of 
government organs: (a) organs of state power i.e. representative organs 
composed of elected delegates. Within this context a further differ- 
entiation is made in constitutions between the supreme organs of 
state power on the one hand and local organs of state power, on the 
other. (The specific term, organs of state power, is used synonymously 
with representative organs and it is also destined to denote that the 
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authority of all government organs is derived from representative- 
state power organs and are functioning under the direction and 
control of the latter.) (b) Organs of state administration, i.e. the 
executive agencies of the representative-state power organs; (c) the 
judiciary; (d) procurators’ offices. 

Separate chapters are devoted in the 1936 Soviet Constitution to 
the central state power and state administration organs; the provisions 
on the judiciary and the procurators’ offices are included in separate 
chapters. This pattern has been observed in the constitutions of 
people’s democracies for a long time, in other words the titles of 
chapters did not contain the central denomination of various organs 
but only the types of organs were referred to. By way of exception a 
contrary practice was also adopted. 

Some of the popular democratic constitutions (mainly the first 
constitutions) provide in separate chapters as to the relation between 
the agencies of the state power and the state administration. 
In the initial phase of evolution it was of particular significance to 
emphasize that the administrative organization still bearing a number 
of traits left over from the past was in its entirety subordinate to the 
popular agencies which came into being during the struggle for libera- 
tion. This was essential in particular in the countries where in the 
course of subsequent evolution the local agencies of the state 
power emerged from these popular-front type organizations; (e.g. 
the Yugoslav, Bulgarian and Albanian constitutions of 1946). 

Some of the popular democratic constitutions do not contain dis- 
tinct provisions covering types of agencies of state power and that of 
administration. So e.g. these constitutions provide for the national as- 
sembly and not the organs of the state power, the national commit- 
tee, and not the local agencies of the state power, etc. This method 
is characteristic of the first and second Vietnamese constitutions, the 
Chinese constitution of 1954, and of both Czechoslovak constitutions, 
i.e. in general of those constitutions which have established the system 
of a one-man head of the state. This may perhaps admit of a con- 
clusion as if in these countries not the opposition to the types of 
agencies already in being, but the practical problem was operating 
in a prohibitive manner to referring the various types of agencies in 
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a way that these constitutions either could not or would not include 
the individual head of the state in the one type of agency or the other. 
Still in the majority of socialist constitutions the system of regulation 
is based on the types of agencies even today. It is exactly for this 
reason that the exploration of the new elements arising in this sphere 
of evolution expressly require a survey of the theoretical considera- 
tions which point at the topical nature of a differentiation of these 
types of agencies, or in given cases bring forward new problems also 
as regards the system of regulation. 

In Soviet literature on constitutional law until 1940 the opinion was 
predominant which ignored the constitutional division, and to a 
certain extent as a remnant of the theory of the branches of power, 
split up the activities of the Soviet states into the legislative, admi- 
nistrative and judicial spheres. Even as late as the fifties there were 
opinions to be found which by evoking the essential elements of activ- 
ity maintained this division.’ It was in 1940 when a differentiation set 
in of the governmental activities and the organizational forms cor- 
responding to these which at that time was consciously based on the 
respective provisions of the constitution of 1936.2 Since this trend in 
jurisprudence set out from the statutory rules binding and authoriz- 
ing the various agencies, or types of agencies, it received the designa- 
tion ‘formal’, or still better, “‘subjective’’. 

In recent literature, in particular in the wake of a demand for an 
analysis of governmental activities on the sociological and organiza- 
tional planes, a classification of governmental activities suggested 
itself which differentiated between “legal” or “factual” activities. So 
e.g. Samoshtchenko adds to the so-called factual (faktitcheskiy) activ- 
ities of the forms of activities of the governmental agencies the mass- 
organizational, cultural and politico-educational, accounting-stat- 
istical, technical executive activities, further the armed defence of the 


Cf. (Yevtikhiyev, I. and Vlasov, V.) Eemuxuee, UW. x Buacoe, B.: CopetcKoe 
AaAMHHKCTpaTHBHOe mpaBo (Soviet State Administrative Law), Moscow, 1946, 
pp. 3—4. 

2 (Petrov, G. 1.) Hempoe, T. V.: Cynnoctb copercKoro aaMHHHCTpaTHBHOoro 
npapa (The Substance of Soviet State Administrative Law), Leningrad, 1959, 
p. 10. 


295 


country against foreign aggressors. In his opinion legal (pravoviy) 
activities are legislation as a whole, the operative-administrative (or 
executive), activities, and lastly what is termed judicial recourse.* 
Petrov demonstrates the deficiencies of this divisions from a number 
of aspects, and for that matter he is successful in doing so. So e.g. 
he points out that in the sphere of so-called factual activities legal 
regulation prevails in many respects, although the division proposed 
by Samoshtchenko seems to ignore this. A division of this type 
involves the risk of withdrawing from legal regulation relatively 
extensive spheres of governmental activities which require a statutory 
regulation, and in addition it may become susceptible of loosening 
legality. The so-called legal activities and their subdivisions are no- 
thing else but a ““warming-up of the well-known triad of the legislative, 
judicial, and executive powers”. This does not, however, mean as if 
the differentiation directed at the creation of technical and organiza- 
tional, legally regulated and non-regulated, legislative and individual 
administrative acts, the management and direct production, etc., or 
their juxtaposition were, or must be void of, any significance in the 
definition of the forms of the particular governmental activities, or 
even in the division of the governmental activities as a whole. In given 
cases in the definition of the structure of any one cf the governmental 
agencies, or of their place allotted to them in the government machi- 
nery the fact to the discharge of which activities these are in the first 
place destined, may become decisive. Still for a constitutional, or in 
general legal regulation in the first place the so-called subjective divi- 
sion may serve as a guidance and this for the very obvious reason 
that a legal regulation in each case authorizes subjects (agencies), or is 
binding on such (defines competences for concrete agencies). 

The fundamental types of agencies of the formal division are 
the organs of the state power, the administrative, judicial and 


3Cf. (Samoshtchenko, I. S.) Camouwenxo, Wi. C.: O mpaposnix dopmax ocy- 
IWeCcTBIeHHA (byHKWHH CoBeTCKOrO rocygapcrpa (On the Legal Forms of Ac- 
complishing the Functions ofthe Soviet State), SGP. 1956, No. 3, pp. 85— 86. 

‘ (Petrov, G. I.) Mempoe, T. Y.: Cyuwnocth copetckoro aqMAHHCTPaTHBHOTO 
npasa (The Substance of the Soviet State Administrative Law), Leningrad, 1959, 
p. 13. 
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procurator’s offices, as the types embodying the public power, 
further the producing distributing and servicing units.» When now 
the considerations characteristic of a constitutional regulation are 
borne in mind, this division may appear as clear-cut and generally 
accepted. Still in point of fact a number of discrepancies may be dis- 
covered even in the position adopted by authors accepting the sub- 
jective division. So e.g. the perception of the activities of the judiciary 
and the procurators as a combined form of activities and organization 
is fairly frequent.® This opinion relies mainly on tke structural peculiar- 
ity of the constitution of 1936 which merges the fundamental rules 
of the two organizational forms into a single chapter. Today, partly 
in the wake of the methods of regulation of the popular democratic 
constitutions the perception of the activities of the judiciary and the 
procurators, or their organization as two specific forms of activities 
and organization has obtained universal currency. 

Further the activities of the supreme state power and the local state 
power are often quoted in juxtaposition as two distinct forms of 
activity.” This position is contradicted by the unity of the activities 
and organization of a council-type state power and its on the whole 
uniform underlying principles. This unity prevails in all legal rules 
of the organization and operation, and is manifest in a number of 
institutions uniform in all stages of the organization of the state 
power. This by itself raises a bar to the alignment side by side of the 
organs destined for the exercise of the supreme and local powers as 


5 For further details see Beér— Kovacs: Az allami szervek rendszere a szocia- 
lista allamban (System of Government Agencies in a Socialist State), Allam 
és Igazgatas, 1955. 

® Copetcxoe rocygapcrpenHoe mpapo (Soviet Constitutional Law), ed. by 
(Studenikin — Farberov — Kravchev) Cmydenuxun— ®ap6epoe — Kpasuee, Mos- 
cow, 1950, p. 205; (Levin, I. D.) /Teeun, WU. J].:;: Ocnosnl copetckoro rocygapeTsa 
H oOpasa (The Foundations of the Soviet State and Law), Moscow, 1947, p. 34. 

7Cf. Copetckoe rocygapcrpeHHoe mpaso (Soviet Constitutional Law), 
Moscow, 1948, ed. by (I. P. Traynin) HW. I. Tpadnun, p. 298. The position taken 
by Kravchev in his work quoted earlier is similar only in part to what has been 
set forth here. As a matter of fact Kravchev distinguishes three types of activities 
and organizations by all-union, republican and local extent of the exercise of 
power on the ground of the federal constitution. 
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two distinct types of agencies. The juxtaposition of the local power 
activities and those of the supreme power and of their corresponding 
organizational forms as types of agencies equal in rank may be traced 
mainly to the mechanical description of the system of constitutional 
regulation. Yet this tendency hearks back also to certain traits of 
Soviet evolution known from the period before the enactment of the 
constitution of 1936, when the local soviets and the agencies of the 
supreme power appreciably differed from each other also as to the 
mode of formation. This for that matter not even consistent division— 
in fact it does not apply this differentiation in respect of the admini- 
strative organization and activities—has to be rejected also on other 
grounds. As a matter of fact the juxtaposition of the activities and 
organization of the central and local state power as two different 
types of activities and organization is too close to earlier opinions 
current during the first months of Soviet evolution in which in fact 
the Soviet republic was conceived as the territorial federation of 
sovereign local soviets. 

There remains to analyse in all its details the position which by the 
side of the organizations of the state power, the state administra- 
tion, the judiciary and the procurators’ offices as a fifth type of activ- 
ities mentions the activities of the Presidium and their corresponding 
organizational forms. Petrov in his work quoted above? seeks to dis- 
cover the specific character of this form of activities and organization 
in the role of the presidiums of the supreme soviets in the course of 
which these discharge the uninterrupted and continual functions of 
leadership on an all-national scale. This position has a certain object- 
ive basis. As a matter of fact in the course of the evolution of Soviet 
statehood a trend may be observed towards a relative distinct han- 
dling of this form of activity and organization. 

In like manner the tendencies manifest recent writings which though 
from organizational aspects recognize a differentiation between the 
agencies of the state power and of administration, still believe 
that in particular as regards the local agencies in respect of competences 


§ (Petrov, G. I.) Hempoe, YT. U.: CyiwHocts copercKoro @qMHHACTpaTHBHOrTO 
npapa (The Substance of Soviet Administrative Law), Leningrad, 1959, p. 34. 
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such a differentiation is unjustified and even impossible, deserve 
separate investigation.” 


a) Unsupported differentiation of the activities of the Presidium and 
organization as a special type 


In the first place the problem of the so-called presidential activities 
and organization should be studied. In the beginning the first Soviet 
constitution ignored the distinct rights of the presidium altogether. 
As is known the presidium of the central executive committee was 
allotted a competence of its own and powers to act as the deputy of 
the central executive committee only at subsequent congresses of the 
soviets.'° However, by far fewer words were said of a tendency which 
on the very suggestion of the Bolshevik party wanted to vest in the 
presidium of the Central Executive Committee a deputizing authority. 
Already at the meeting of the Central Executive Committee of the 
2nd (15th) November a draft working order was carried which 
naturally by leaving its complete subordination and duty to reporting 
to the Central Executive Committee untouched intended to endow 
the presidium with full deputizing authority in the period between 


®In the 1963 Yugoslav Constitution resulting from the evolution after 1953 
further differentiation is carried out in the organization relating to the exercise 
of public power. The representative organs of the communities of several loca- 
lities, republics and the federation the highest raking socio-political organs 
within their territorial scope elect their delegates according to the territorial 
principle and in part, to the professional principle. Other agencies authorized 
to exercise public power receive their authority from representative bodies and 
are directed by the latter. These are: political-executive, administrative and 
judicial organs; the President of the Federation, as well as the collective executive 
organs elected by representative organs, the special councils elected by the 
representative organs of the communities of several localities and in charge of 
the branches of specialized administration, the executive councils of the Repub- 
lics and the Federation are considered political-executive organs. Administrative 
agencies composed of professional civil servants are directly subordinate to the 
political-executive organs. 

10 A detailed analysis of its evolution in Hungarian literature was made by 
Kovacs, 1.: Az elsd szovjet alkotmanyrdél (On the First Soviet Constitution), 
Magyar Tudomany, 1957, Nos. 11—12; Addm, A.: A Népkéztarsasdg Elndki 
Tanacsa (The Presidential Council of the People’s Republic), Budapest, 1959, 
pp. 25 et seq. 
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two sessions of the Committee. In the first months this authorization 
of the Presidium seemed to be supported by the circumstance that 
the members were elected on the Presidium in proportion to the 
representation of the cooperating parties in the Central Executive 
Committee. The Central Executive Committee merely established the 
proportions and then the groups of delegates of the parties or their 
management appointed the person to take part in the Presidium’s 
activity. This working order already recognized the differentiation 
between the plenary meeting of the Central Executive Committee and 
its narrower body. The working order provided that the plenary 
meeting had to be convened fortnightly at least. In addition, in Section 
5 it declared that when the Central Executive Committee could not 
be convened, resolutions could be passed on its behalf also by the 
Presidium." However, the provisions of the working order were never 
carried to practical application. This was partly explained by the 
circumstance that after its approval the membership of the Central 
Executive Committee had been changed on several occasions. Nor 
was the development of the deputizing authority of the Presidium 
favoured by the circumstance that the plenary session of the Executive 
Committee were held almost daily. Almost a month following upon 
the revolution, in the session of the 24th November the Central 
Executive Committee by a special resolution declared that a plenary 
session of the Executive Committee could be convened for three or 
four days at most in the week, since owing to the daily sessions the 
committees had no time to transact their business or to study intens- 
ively the matter under discussion (Minutes No. 15, p. 109). It was in 
this session that the Presidium acted independently by tabling a draft 
resolution of its own. It may be of interest to note that the plenary 
session rejected the draft. Since then the practice established itself 
that the chairman submitted the agenda on behalf of the Presidium. 
It was in the session of the Ist (14th) December that the Presidium 
was authorized for the first tume to issue a decree passed by the plenary 


11Cf. Tporokoni 3acenaHA Bcepoccuitckoro Llextpanbyoro Ncnonnatenb- 
Horo Komaieta Cospetos PC®CP (The Minutes of the Meetings of the All- 
Russian Central Executive Committee of the Russian Soviet Federal Socialist 
Republic), Moscow, 1918, p. 19. 
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session. The authority conferred on the Presidium was restricted by 
the proviso that the Presidium “could carry through changes of 
editing nature only” in the wording as approved by the session. 
The meetings of the Central Executive Committee were presided over 
by a chairman directly elected by the session, who at the same time 
was also chairman of the Presidium. 

Hence the amendments to the constitution of 1919 and 1920 intro- 
duced the deputizing authority of tie Presidium not without any 
antecedents, although it was not doubted at that time that during 
the period of war communism the majority of the members of the 
Central Executive Committee were serving on the frontline, a circum- 
stance which particularly justified the declaration of the deputizing 
authority of the Presidium. In this way the constitution of 1924 had 
adopted a fully developed institution, when it enacted the deputizing 
authority of the Presidium of the Central Executive Committee of the 
Soviet Union. At the same time the bicameral system of the Central 
Executive Committee as laid down in the constitution of 1924 launched 
the process of a separation of the presidencies conducting the debates 
of the two chambers and the Presidium. Although the members of the 
presidencies of the two chambers were still automatically appointed 
on the Presidium of the Central Executive Committee, still in addition 
to them the Presidium of the Central Executive Committee had also 
other members elected by the joint plenary session of the two cham- 
bers. Besides the presidencies of neither chamber had powers to 
act for and on behalf of their respective chamber in a deputizing 
capacity. The constitutions of the union republics adopted following 
upon the constitution of 1924 defined the legal! position of the Presi- 
dium essentially on the pattern laid down in the amendments of the 
constitution of 1918. 

The constitution of the Soviet Union of 1936 created a new organiza- 
tional system. Namely, by virtue of Sections 42 and 43 of the constitu- 
tion both the chamber of union and the chamber of nationalities elect 
their respective presidents or speakers and two deputies of each. 
“The presidents (speakers) of the Soviet of the Union and the Soviet 
of Nationalities conduct the meetings and the internal affairs of the 
respective chamber.” (Section 44.) At the same time in Section 48 the 
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constitution defines the number of members and officers of the Pre- 
sidium of the Supreme Soviet independently of the officers of the two 
chambers in that that the members and officers of the Presidium are 
elected in the joint session of the two houses. Hence in respect of the 
union a type of Presidium has developed which is not even partially 
identical with the presidencies conducting the debates of the supreme 
representative organ, even when this designation once referring to 
the situation as it existed is left unchanged. (The union republics have 
built up the exercise of the central supreme power on the pattern 
of the union constitution.) 

Given these facts among others it may now be understood why 
when the draft of the constitution of 1936 was introduced as regards 
the Presidium the stress was not laid on it as the agency ensuring 
the continuous exercise of the supreme power at all, but rather as the 
“collective head of the state”. This may perhaps explain why the con- 
stitution ignores the substituting powers of the Presidium, but speci- 
fies its jurisdiction and the functions specified within the framework 
of this jurisdiction come in their overwhelming majority within those 
of a head of the state. The idea that originally the Presidium was 
destined to act as a real collective head of the state and not as the 
agency “called to ensure the continuous exercise of the supreme power”’ 
is substantiated also by the draft of the constitution of 1936. As 
a matter of fact in the draft no legislative powers were granted to the 
Presidium: the idea was to vest in the Presidium powers of the inter- 
pretation of statutes. As stated in Section 49/b of the draft, the pre- 
sidium “interprets the statutes by issuing the appropriate ukases”’. 
The draft considered the ukase of the Presidium of the Supreme Soviet 
of the Soviet Union a supplementary means guaranteeing the proper 
effect of the statutes, a means by which the Presidium of the Supreme 
Soviet of the Soviet Union would discharge the function vested in it 
to give a construction to effective all-union statutes, as Kuznietsov 
stated in his appraisal of the respective provision of the draft.® 


12 Cf. e.g. Sections 28 and 29 of the constitution of the Russian Soviet Federal 
Socialist Republic. 

13 The Problems of Soviet Constitutional Law (ed. by V. F. Kotok), Budapest, 
1962, p. 241. 


302 


However, subsequent evolution is far from being in harmony with 
the novel ideas emerging from the organizational structure of the 
Presidium. As early as the constitution was approved the provision 
was modified in a sense that the new formulation may be construed 
as one embracing also independent legislative authority. As a matter 
of fact according to the wording finally approved “The Presidium 
of the Supreme Soviet of the Soviet Union interprets the effective 
statutes of the Soviet Union, it issues ukases’’. Accordingly a practice 
was emerging which on the assumption of the subsequent approval 
by the Supreme Soviet considered the Presidium authorized to make 
sui generis legislative acts beyond the mere interpretation of the 
statutes. The conclusions were drawn of this practice by a re-wording 
of the respective section simultaneously with the amendment of the 
constitution in 1946, when by a structural modification of the text 
the right of issuing ukases appeared as a distinct one from the power 
of interpreting statutes. In conformity with this provision Soviet 
literature from many sides emphasizes the limitations imposed on the 
deputizing authority, although under the complete supervision by 
the Supreme Soviet and under the obligation of an approval of the 
promulgated acts the Presidium may in a number of respects act as 
the deputy of the Supreme Soviet."4 


14 As a matter of course the Presidium of the Supreme Soviet of the Soviet 
Union cannot fully replace the Supreme Soviet of the Soviet Union even during 
the period between its sessions as this would be in conflict with the constitution 
of the Soviet Union of 1936. Therefore it is impossible to agree with the opinion 
which has come up tn legal literature that the Presidium of the Supreme Soviet 
of the Soviet Union as the supreme agency of the supreme power has full 
powers during the interval between the sessions of the Supreme Soviet of the 
Soviet Union. [Mikhailov, L. M.) Muxaiaoe, JI. M.: Hexotoppie sonpocni 
COBETCKOH KOHCTHTYLLHMOHHOD 1IPAKTHKH (Several Problems tn the Soviet Constitu- 
tional Practice), SGP. 1956, No. 9, p. 10.) Practice has shown that the Presidium 
exercised certain powers only of the Supreme Soviet of the Soviet Union between its 
sessions and in general these powers do not go beyond the partial amendment 
or supplementation of effective statutes. The scope which may be brought under 
regulation by the ukases of the Presidium is narrower than that of the sphere 
which may be settled by legislation. The Presidium of the Supreme Soviet of 
the Soviet Union has never approved the state budget of the Soviet Union, 
and has never laid down the economic development plan of the Soviet Union. 
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The constitutions of the popular democracies adopted after 1945 
(provided that these constitutions do not maintain the institution of 
the one-man head of the state) defined the structure of their organiza- 
tions of the supreme power on the pattern of Soviet practice. However, 
often these constitutions drew the conclusions also as far as the desig- 
nation of the particular agencies was concerned. So e.g. the Hungarian 
constitution uses the term Presidential Council of the Hungarian 
People’s Republic, and refrains from calling it the “Presidium’’. 
Several constitutions distinguish this organ by the designation ‘‘Coun- 
cil of the State” from the presidency of the supreme representative 
agencies, so the Polish and Rumanian constitutions, and the constitu- 
tion of the German Democratic Republic. It should be mentioned 
that the constitution of the Rumanian People’s Republic as amended 
in 1961 presents a rather interesting change as compared to the general 
organizational forms current in the socialist states earlier. Namely 
under Section 35 the President of the Great National Assembly of the 
Rumanian People’s Republic and the President of the council of 
ministers are ex officio members of the council of the state. This 
amendment permits the prediction of an evolution which eventually 
will as for organization bring closer, or even merge, the activities now 
performed by three agencies each endowed with separate jurisdic- 
tions. For that matter there is an example for such merged powers even 
from an earlier phase of socialist constitutional evolution. So e.g. 
according to the Bielorussian constitution of February, 1919 the pre- 
sidium of the Central Executive Committee was split up into a “Small 
Presidium” and a “Great Presidium’’. The “Small Presidium” was 
at the same time the presidium of the “Great Presidium’’; and the 
‘‘Great Presidium”’ was in charge of conducting certain branches of 


Similarly the Presidium cannot establish by its own act the basic principles 
of a statutory regulation of various branches of law. Owing to their primordial 
political importance all these matters are within the exclusive competence of 
the Supreme Soviet of the Soviet Union and only the Supreme Soviet has 
authority to bring these under regulation. (Problems of Soviet Constitutional 
Law; Hungarian translation, Budapest, 1962, p. 269.) 
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the state administration, i.e. it also performed governmental func- 
tions.” 

Although the Rumanian example presents a somewhat opposing 
tendency, still when socialist constitutional evolution is studied as 
a whole, the tendency leading to a gradual organizational separation 
of the so-called presidential activities may be considered such as being 
of a more general character. It may also be stated that this separation 
is by no means of an extent which would justify the conception of the 
presidential activities as such of a special type, i.e. the enumeration 
of the presidential activities as a fifth type by the side of the activities 
of the supreme power, the administration, the judiciary and pro- 
curators’ offices. As a matter of fact as for both organization and 
jurisdiction these agencies are so closely and directly related to the 
supreme representative organs, hereincluded a submission of their 
acts for an approval and even their reports extending to certain 
measures of major importance, which from the very outset bars the 
separation of these agencies from the sphere of the organization of 
the supreme power. Hence these activities are on the whole within 
the sphere of the activities of the organization of the supreme power 
and have their place within the exercise of the supreme power as 
variants or forms of manifestation of this. 

Not even the institution of a one-man head of the state in certain 
socialist countries justifies separation of the Presidium’s activites. 
These agencies may be numbered among the agencies of the supreme 
power the more so because their responsibilities, their functions in 
general are congruent with part of the responsibilities devolving on a 
presidium or a council of state. Even certain incidental differences do 
not justify the recognition of special presidential activities or the 
existence of a special type of organ. As a matter of fact it should not 
be ignored that the institution of a one-man head of the state is after 
all a transient form of organization reflecting earlier traditions in the 
socialist state organization. In addition by the side of a one-man head 
of the state in the socialist countries there are always collective 


18 Cf, Actopua CopetcKoh Koncrutryunn 1917—1956 (B pzoxymentax) (The 
History of the Soviet constitution 1917-1956 [Documents]), p. 190. 
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20 Istvan Kovacs 


organizations similar to a presidium, and the deputizing power is in 
general vested in these collective organizations and not in the one- 
man head of the state.?® 


b) The need for a distinction of the activities of the state power and 
that of administrative powers 


In the latter years opinions began to crop up which for the one 
reason or the other came to the conclusion that in general, still also 
in the present phase of socialist evolution it was in particular unjustified 
to recognize the legal delimitation of the activities and the organiza- 
tions of the state power and the administration of the state. In 
particular the rules of the Czechoslovak constitution governing the 
local agencies seem to have encouraged opinions of this type.’’ 

Zdenek Cerveny immediately after the constitution was approved 
took the position that the activities of the national committees, 
hereincluded the functions discharged by the plenary sessions were 
administrative activities. He particularly emphasized that there was 


167m parantheses only, a narrower committee elected from among the 
members of the supreme representative organ and essentially disposing of almost 
full deputizing power is not unknown in bourgeois constitutions or in bourgeois 
institution of constitutional law. For example, in the first constitution of the 
Czechoslovak Republic of the 29th February, 1920 this institution was included. 
Accordingly when the national assembly, or either of its chambers was not 
sitting, a permanent committee of twenty-four, whereof sixteen were elected 
by the lower chamber and eight by the senate on the principle of proportional 
election could act in matters coming within the competence of the national 
assembly. The following matters did not come under the competence of the 
committee: (1) election of the president of the Republic and his deputy; 
(2) amendment of the constitution and the competence of the authorities; 
(3) provisions which would introduce new and permanent financia! burdens, 
extend compulsory military service, burden the treasury, or alienate state pro- 
perty; (4) approval of the declaration of war by the president within his com- 
petence. [Buza, L.: A Cseh-szlovak Kéztarsasdg alkotmanya (The Constitution 
of the Czecho-slovak Republic), Magyar Jogi Szemle, Budapest, June 1, 1921, 
Vol. II, No. 6, p. 348.] 

1? Cerveny, Z.: Postaveni narodnich vyboru ve spolegnosti (The Position of 
Councils [‘“National Councils’’} in society), Pravnik, 1960, No. 7, p. 622. 
Rypel, J.: Organy nérodnich vyboru (The Organs of Councils). Pravnik 1961, 
No. 4. 
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no difference between the activities of the national committee and its 
administrative agencies. He wanted to eliminate the contradiction 
that under the constitution the national committees were both organs 
of state power and administrative agencies by recognizing their cha- 
racter of state power as for their organization, still he emphasized that 
the character of state power of the national committees were not 
determined by the activities performed by them, but by the organizat- 
ional rules according to which (a) the national committees were elected 
by the working population, (b) their members could be recalled, (c) the 
national committees elected their executive agencies from among their 
members, and (d) the authority of these agencies could be derived from 
the jurisdiction of the national committee. Thereafter he explained the 
organizational system that the national committees were subordinate 
to the government exactly by the administrative character of these 
activities. It appears as if in the sharp delimitation of organization and 
activities the need for a theoretical foundation of this form of sub- 
ordination had been instrumental. 

Rypel analyzing the experiences gathered by the national commit- 
tees’ operation based on the new concept refrains from formulating 
such a position in a clear-cut way. Still he makes it clear that under 
the present conditions of the evolution of socialist democracy the 
earlier line of demarcation between the agencies of state power and 
that of administration has been becoming meaningless. In point of 
fact the unity of execution and the promulgation of resolutions is 
gradually asserting itself also for practical purposes. This he mainly 
substantiated by describing the evolution of the activities of the mem- 
bers of the councils (p. 294). At the same time he distinguishes “‘typi- 
cally rights of state power” in the activities of the national comm- 
ittees. In his opinion such are legislation, the election of judges and 
lay assessors, the formation of sub-committees and its administrative 
agencies. Hence he restricts the bulk of state powers to the sphere of 
organization and fails to give the reasons why he considers legislation 
a right of state power altogether. In his opinion a right of state power 
is the activity of the national committees by which they keep an 
eye on the operations of all agencies within their jurisdiction, 
supervise them, decree the correction of shortcomings, etc. By 
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this a heavier stress is laid on the rights of the national committees 
in respect of agencies not subordinate to them. As regards the cha- 
racter of the jurisdictions the author takes the position that in the 
course of current operations the division of labour between the entire 
body of the national committee and its agencies is laid down by the 
plan approved by the entire body (p. 297). This also means that the 
author not only considers the line of demarcation and the jurisdictions 
of the administrative organization legally free and resolved, in respect 
of the organs of the state power, but in its essence resolves the 
constitutional jurisdiction of the organs of the state power in res- 
pect of the administrative agencies. 

These two studies in their essence exhaustively sum up the 
most significant aspects of the problem. The studies clearly abstain 
from extending these conclusion to the central agencies in general; 
at the same time manifest an irresoluteness when it comes to advance 
opinion of certain phenomena associated with the local agencies. 

A loosening of the rigid and unsurmountable lines of delimitation 
between the agencies of state power and the administrative agencies, 
between the state power organs’ and administrative activities, may by 
itself be the expression of wholesome and endorsable efforts, if it 
appeared merely as a protest against the earlier opinions which sought 
to confine the elected agencies of state powerto solemn representative 
agencies doing no actual work. Policy reflecting such and similar ideas 
was aimed at keeping both the elected agencies and their members 
away from handling administrative cases encountered in everyday life, 
or in general from interfering in a decisive manner in the operations 
of the administrative organization. So far, and only so far these endea- 
vours must be approved. Still it cannot be left unsaid that for the 
establishment of the immediate participation of the workers and of the 
legal and real position of the agencies of state power and their collective 
agencies the effacement of the lines of delimitation between the state 
power and administrative activities and organizations is by no means 
an indispensable condition. 

In fact the establishment of the lines of delimitation between the state 
power and administrative activities and organizations is subordinate 
to the tasks a given period is faced with and to the principles of the 


308 


governmental organization reflecting them, still in its entirety this 
establishment cannot be made subjective. In the same way a stand 
has to be taken against efforts which on the ground of the abstract 
concept of the state power and administrative activities made indepen- 
dent of space and time, and by recognizing or denying the existence 
of the particular elements of this concept, aim to settle the problem 
of the separation or the merger of these two forms of activities. Hence 
an abstract study of the problem in a sense whether or not there are 
an organization of state power and state power activity, which can be 
separated, is fundamentally erroneous. On the other hand if the ques- 
tion is put in a concrete way whether on the ground of experiences gain- 
ed in socialist evolution so far a few fundamental organizational traits 
characteristic only of an elected popular agency, further a few ele- 
ments of jurisdiction could be pointed out which stand as a strong 
safeguard in a sense that only this elected agency can create the 
agencies of its territory, and not only create them, but also direct and 
supervise them, or at least their decisive majority, then even under 
present circumstances a number of traits and elements may be pointed 
out which show in this direction. We would mention here merely the 
powers of enacting new statutes of the establishment of the budget 
and the economic plan, the creation of basic agencies, the election 
and recall of their members, the right of changing or rescinding the 
acts of the organization of the type corresponding to these agencies. 
Still even beyond these there are a number of functions hitherto per- 
formed by the administrative organization which owing to their signi- 
ficance may by being referred to the jurisdiction of the state power 
organization for an exclusive decision be susceptible of being turned 
into functions of state power, so to say as a guarantee of the more suc- 
cessful operations of the organization of state power. By way of a care- 
ful analysis even jurisdictions referable to the organizations of state 
power may becreated wherever the character of the matter allows of 
this expedient without an appreciable risk to administrative efficiency, 
or the settlement of the matter, moreover promotes the settlement of 
the matter if not ina quicker, still in a more efficacious manner. This 
of course also means that endeavours directed at a delimitation of the 
administrative and state power activities for their so-called content 
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elements should be given up and that we shall have to content our- 
selves for a subjective delimitation even in this sphere. For that matter 
this wholly suffices for a legal regulation. 

All that has been set forth above indicates likewise that a demarca- 
tion of the given jurisdictions from a formal side, by legal guarantees, 
in its essence comprises a dual content. First of all this delimitation 
embraces definite guarantees for the purpose that the elected represen- 
tative agencies should operate as supreme governmental agencies of 
their own scope of authority. Secondly, it expresses a division of 
labour in the first place relying on expediency between the types of 
governmental agencies manifesting various organizational features. 
These two aspects of the problem are associated with each other, still 
they may be studied seriatim. The definition of the so-called juris- 
dictions of the character of guarantees is to some extent independent 
of the formation of the elected representative agency and its internal 
structure. On the other hand the division of the jurisdictions on the 
ground of expediency depends in many respects on the composition 
of the elected representative organ and its internal structure. The 
nomination of the members of the elected agency on the territorial 
or professional principle, or their election in an indirect or direct way, 
will equally have an impact on the composition of the agency which 
at the same time defines the conditions for the settlement of a specific 
matter. In the same sense also the internal structural build-up of the 
elected agency, the mutual relation between the entire body and com- 
mittees of it, in general the relative independence of the collective bod- 
ies formed of the members of the elected agency, the professional and 
other considerations of their creation, may all have a decisive effect. 
Finally, in like way on grounds of expediency the level of the govern- 
mental organization where the representative agency is positioned, 
may also come into consideration. 
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2. THE CENTRAL ORGANIZATION AND 
THE CONSTITUTION 


Constitutions as a rule settle the problems of the organization and 
jurisdiction of the central supreme power in relatively greater detail. 
However, within this sphere the regulation of the structure, of the 
jurisdiction of the central administrative organization in greater detail, 
is mainly a feature of the socialist constitutions. When the elements 
arising from the special needs of federal states are not considered, the 
system of the central agencies of the socialist states shows a number 
of common traits. A principle of general validity is that the supreme 
organ of power is the representative agency elected by the population 
on the territorial principle. In the period between the sessions of this 
body of a relatively large number of members the functions following 
from the continuous exercise of power are discharged by a narrower 
body which is elected from among the members of the supreme repre- 
sentative organ, and which is subject to the full supervisory authority 
of the supreme representative organ. The enforcement of the resolu- 
tions of the supreme representative organs is in like way organized 
by an executive-operative agency of general jurisdiction created by the 
supreme representative organ and responsible to it, i.e. the govern- 
ment. The particular branches of the administration are directed by 
central specialized agencies subordinate to the government, of which 
particularly important functions are performed by the administrative 
agencies organized in the form of government departments (minis- 
tries). Special features are discernible in the socialist states where in 
the mechanism of the exercise of the supreme power a place has been 
allotted to a one-man head of the state." 


18 The system of central organs in Yugoslavia substantially differs from the 
system now outlined. The supreme representative organ of state power consists 
of five chambers: the federal council of the delegates of the communities and 
the Republics (elected on the territorial principle) and the four councils of the 
work organizations’ delegates (those of economics, public education and culture, 
public welfare, public health, political-organizational). Within the Federal 
Council, the delegates of the Republics and the autonomous territories con- 
stitute the Council of Nationalities which adopts decisions in matters defined 
under the Constitution. The President of the Federation is elected by the joint 
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a) The organization of the supreme power 


The formation, and the evolution of the functions of the supreme 
representative organs of the state have to these days been influenced 
by a number of circumstances by no means closely related to the 
council-like organizational forms of these organs. So e.g. when it comes 
to form a judgement of certain characteristics of this evolution the fact 
should not be left out of account that the central mechanism of the 
socialist supreme power was born in a country where there had been 
hardly any parliamentary traditions at all. Undoubtedly the lack of 
parliamentary traditions was not entirely void of some advantages. 
So among others, after the dissolution of the Constitutive Assembly, 
it was easier for the congresses of the soviets and the Central Executive 
Committee to occupy the position of the supreme representative agency 
in the mind of the masses in its entirety. The merger of the legislative 
and executive functions was appreciably promoted by the almost total 
lack of a deeply rooted structure of the division of powers attached to 
the parliamentary system. On the other hand the lack of experience in 
parliamentary activities contributed in many respects considerably to 
the difficulties experienced in developing a division of labour among 
the congress of the soviets, the central executive committee elected by 
them, the plenary body of the latter, its committees and administrative 
agencies which in the long run would have helped to define the trend 
of evolution of the representative organs with a large membership. 

As early as the drafting period of the first Soviet constitution several 
unsolved problems were raised in particular when it came to define the 
forms of operation, jurisdiction and functions of the plenary bodies. 
The evolution of the supreme representative organs was retarded by 
the circumstance that the first years of socialist constitutionalism coin- 
cided with the period of war communism. The life-and-death struggle 


session of all the chambers of the supreme representative organ. The state 
administration organs are controlled and directed by the federal executive 
council (political-executive organ) also elected by the supreme representative 
organ. The institution of ministries is not known in the state administration. 
A central place is occupied among the agencies in charge of various branches of 
state administration by the secretariats of states and by the federal secretariats. 
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of the Soviet state obviously required the development of special 
methods out of keeping with the ordinary course of the life of the state 
even in the operations of the central supreme power. After a brief 
period following upon war communism the chaotic conditions as 
regards the jurisdictions of the union and the federal republics, then 
the symptoms of the cult of personality in general obstructed the evo- 
lution of the functions of the corporate agencies and within these of 
the supreme representative organs. As a matter of course the cult of 
personality had an impact upon the evolution of the various agencies 
occupying a place in the mechanism of the central supreme power also 
in the popular democracies and not only in the Soviet Union. Beyond 
this in the popular democracies also the predominance of effects of 
another trend had to be reckoned with. As a matter of following from 
the relatively peaceful path of popular democratic evolution, unlike 
Soviet evolution, certain parliamentary traditions had also an impact 
on the shaping of the working methods of the agencies of the supreme 
power. All that has been said in the foregoing will have to be borne in 
mind when studying the new elements of the present period and the 
definition of the further prospects of evolution. 

In the socialist constitutional evolution of the latter years the invigo- 
ration of the significance and the role of the supreme representative 
organs is clearly discernible as a universally dominant tendency. In this 
sphere the new elements of constitutional evolution are mainly asso- 
ciated with the safeguards whose primary object 1s to guarantee that 
the supreme representative organs in fact perform the functions vested 
in them under the socialist constitutions in conducting the entire life 
of the state. This universally dominant trend should be borne in mind 
even when it is recognized that this evolution has not yet come to an 
end as regards both the organizational and operational forms, or the 
methods so far established for their legal regulation. 

As for the establishment of the character of the supreme govern- 
menta! and representative agencies and the position these occupy in 
the governmental and social mechanism, the positions should be 
recalled which in their search for the methods of carrying into effect 
the objects envisaged in the resolutions of the Twenty Second Congress 
of the Communist Party of the Soviet Union consider the supreme 
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Soviet the supreme organ not only of the sovereign power and in 
general of the governmental organization, but also of social self- 
administration.’® Undoubtedly the soviets are the organs also of social 
self-ad ministration, still hitherto not the homogeneous organs of self- 
administration of a communist society. As for the organizational struc- 
ture of their supreme authorities, the system of electing popular repre- 
sentatives and in their operational forms the socia‘ist countries still 
have a long way to go before they will be able to perform this func- 
tion. In this outline of the future prospects, in particular when we set 
out from the assumption that the socialist countries will advance to 
communism in a historically perceptible period, it should not be 
ignored that the building up of a communist society may insist on an 
expression of the international relations of the communist countries 
among them even in the system of their supreme agencies. It is possible 
that in certain phases of evolution the communist countries will bring 
about a coordination of their activities on the international plane even 
without special international organizations, merely by an appropriate 
reform of the internal mechanism of the given countries. These forms 
may be suitable for a common settlement of problems concerning 
several countries while retaining the complete sovereignty of the parti- 
cular countries.” Beyond the international aspects an evolution of the 
agencies of the supreme power with the end to perform the functions 
of the supreme agencies of communist social self-administration will 


18Cf. (Kotok, V. F). Komox, B. @®.: OcHoBHBie TeHReHUMH Pa3BHTHA 
NPeACTaBHTesbHOK CHCTEMEI B NEPHO Pa3BePHYTOLO CTPOHTEJIBCTBa KOMMYHH3Ma 
(The Principal Trends of the Representative System in the Advanced Period 
of Building Communism), SGP. 1961, No. 7, p. 15. 

20 As a matter of fact this so-called internal coordination is in given cases 
the most convenient form for ensuring the cooperation of an organization with 
other agencies while fully preserving its independence. There is a case of internal 
coordination when bodies formed of the delegates of the organizations to be 
coordinated establish themselves within the particular organizations where they 
operate in parallel with the supreme agencies of these organizations, or exercise 
supervision over them. A case of external coordination will exist when the 
bodies formed of the delegates of the organizations to be coordinated ensure 
a coordination of the operations by taking a position superior in respect 
of the supreme agencies of the particular organizations. This necessarily entails 
some sort of a subordination of the organizations to be coordinated. 


314 


obviously require a reform of the entire electoral system, the develop- 
ment of a by far livelier and more permanent relationship with the 
organizations of the social mechanism, perhaps even the expression of 
this relationship in an organizational form, or even a development of 
the means and methods ensuring the permanent and close association 
with the masses of the population in the course of the operations of 
the agencies of the supreme power on an even more intense scale than 
before. The circumstance that actually in all socialist countries essen- 
tially council-type organizations exercise the supreme power determine 
in many respects the identical or similar traits of further evolution. 
When by setting out from the variety of forms of regulation applied 
in the course of socialist constitutional evolution we now inquire into 
the position occupied by the agencies of the supreme power in the 
organization of the state, it will be found that of recerit constitutional 
provisions only the amendment of the constitution of the Polish 
People’s Republic of the 13th December, 1957 contains solutions which 
appear to justify a special study of this sphere of regulation. This 
amendment has created a professional control organization which is 
independent of the government and is subordinate only to the supreme 
organization of the sovereign power and whose responsibilities com- 
prise the supervision of the performance of the functions involved by 
the execution of the state budget and the national economic plan, by 
the preservation and safeguard of social property and the observation 
of financial discipline. The arguments adduced to support the creation 
of this organization to some extent are reminiscent of the explanations 
offered for the role of the budgetary control agencies of the bourgeois 
legislations. “For the legislation it is physically impossible to super- 
vise the present national economy, in particular the state budget 
independently and intensively, which tends to show that there is 
absolute need for the means and assistance of a supervisory apparatus 
specialized in this sphere and possibly independent of the executive 
power” writes Szawlowski.”4 He with particular emphasis points out 


*1 Szawlowski, R.: Legislatywa a kontrola pafistwowa w Polsce Ludowej 
(Legislation and Government Control in People’s Poland), Panhstwo i Prawo, 
1959, Nos. 8—9, pp. 295—296. 
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that although the sphere of activity of this new supervisory agency is 
by far more extensive than that of the traditional accountancy organs 
of the bourgeois parliaments, the statement may notwithstanding be 
made that the activities of the Polish chamber of control “are before 
all concentrated on the economic and financial problems in a wide 
sense in the phase following upon the approval and execution of the 
budget and the economic plan, and in the phase following upon the 
execution”. These notes also indicate that this organizational solution 
may in all likelihood be considered the revival of an earlier, traditional 
form as an institution of the period of transition rather than a new 
element of socialist constitutional evolution allowing of a general- 
ization. 

It is beyond doubt that a study of the activities of the agencies of 
the supreme power of the socialist states will show that a relatively 
large field of these activities is absorbed by the supervisory actions 
performed by the members and committees of these agencies. Never- 
theless we are of the opinion that by widening the scope of authority 
of the members of the representative organ and of its committees, 
the supervisory activities performed by the agencies of the supreme 
power may yet be made more effective. The direct and organized 
invitation of a large number of assistants and experts directly dele- 
gated by the social organizations to this work is feasible even within 
the framework and forms of the present constitutional regulation. 
In addition the staff of the presidium may also be given a major role 
to play in the expansion of this supervision. The presidium as the 
supreme authority for receiving complaints might be provided with a 
machinery more differentiated than the present, in particular for a 
better exploration of the causes underlying the reports and complaints 
of public concern and for make general use of experiences soacquired.”” 

In the sphere of the internal organization and structure of the 
supreme representative agencies the changes were most notable 
in the evolution of the constitutional provisions bringing under 
regulation the committees, although this evolution is short of ex- 


22 Cf. Kovdcs, 1.: A magyar alkotmany fejlédése (Evolution of the Hungarian 
Constitution), AJI Ertesitdje, 1960, Vol. III, No. 4, p. 357. 
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pressing the metamorphosis which in reality has taken place in the 
functions and the character of the committees in its entire depth. 

As regards the forms of their activities in the first phase of Soviet 
evolution it was the central executive committees which may be con- 
sidered agencies similar to the organs of the supreme power rather 
than the congresses which anyway met on rare occasions only. In the 
months preceding the first Soviet constitution, although congresses 
were convened frequently (e.g. there were altogether five congresses 
held between June 1917 and July 1918) mainly the Central Executive 
Committee had in its hands the conduct of affairs as supreme legislator, 
and at the same time as executive-operative agency and between the 
sessions of the congresses as the exclusive holder of the sovereign 
power. Within the Central Executive Committee soon sections and 
departments elected from among the members of the Central Executive 
Committee were formed. At the outset these sections and departments 
laid claim on the direction and not only supervision of the operations 
of the administrative branches. They wanted to reduce the commis- 
sariats of the people to the role of auxiliary agencies of these commit- 
tees and sections. These endeavours were to some extent supported 
by the wording of the statutes approved in the meeting of the 2nd 
(15th) November of the Central Executive Committee. “The Central 
Executive Committee shall form divisions for the preparation of sub- 
jects to be discussed in the meetings, for the organization of work 
and for the transaction of business within their competence. The divi- 
sions shall transact current business of the Central Executive Com- 
mittee under the leadership of the Presidium”’ provides Section 6 of 
the statutes. There was an imminent risk of a certain duplication of 
work of the committees and the commissariats of the people. 

Hence at that time the question whether the commissariats of the 
people or the particular divisions of the Central Executive Comittee 
should direct the branches of administration was still unanswered. 
According to Gurvitch, at the beginning both solutions and organiza- 
tional forms had about equal chances to be adopted and eventually 
the problem was decided by that it was the commissariats of the people 
which was provided with an appropriately trained professional machi- 
nery and not the specialized committees of the Central Executive 
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Committee.4 The soundness of this statement seems to be substan- 
tiated by the circumstance that in the management of national 
defence and the affairs of state security, i.e. in the spheres where the 
remnants of the old professional machinery could be trusted with 
limitations only, for a long time it was the committee form which was 
predominant. At least these were the spheres where the commissariats 
of the people gathered strength latest. Still a probable explanation of 
the gradual shrinkage of the executive functions of the committees and 
the strengthening of the commissariats of the people was also that in 
the first months of 1918 the social-revolutionaries took part in the work 
of the sections of the Central Executive Committee by far more vigo- 
rously than in the proceedings of the council of the people’s commis- 
sars and the commissariats of the people. As a matter of fact in several 
meetings of the Central Executive Committee the social-revolutiona- 
ries frequently put forward proposals which urged support to be given 
in particular to the committee of agriculture and which so to say 
placed this committee in juxtaposition to the council of the commis- 
sars of the people. For that matter the social revolutionaries almost 
permanently insisted upon ordering the council of the commissars 
of the people to report back. They demanded a preliminary presenta- 
tion of all measures by the council of the commissars. So there was 
every reason why the bolshevik party was standing for the expansion 
of the activities of the council of the commissars of the people rather 
than those of the sections of the Central Executive Committee. The 
practical bearings of the question “the sections or the commissariats 
of the people’ was confirmed by a statement made by Sverdlov to the 
Fifth Congress, which approved the constitution, where he referred to 
the elimination of the parallelism in the work of the committees and 
the commissariats of the people as an achievement in building up the 
state mechanism.” In the same session Sverdlov made an attempt at a 


23 (Gurvitch, G. S.) Iypeuy, Tr. C.: Uctopux Cospetcxouw Koucrutryumu (The 
History of the Soviet Constitution), Moscow, 1923, p. 4. 

24 Tiatsid Bcepoccuiicknih cbe3n Copetos. Crenotpadmyeckni oryer (The 
Vth All-Russian Congress of the Councils. Stenographic Record), Moscow, 
1918, pp. 45—46. 
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more precise delimitation of the scopes of the Central Executive Com- 
mittee and of the Council of the Commissars of the People. ““The 
Central Executive Committee as supreme agency gives a general guid- 
ance, it specifies the line of work, defines general policy, still to make 
this political line a living reality, the elaboration of the one practical 
rule or the other for the state administration is the function of the 
Council of the Commissars of the People.” However, an earlier draft 
of the constitution still reflected some parallelism. According to Section 
36 “The members of the Central Executive Committee work in divi- 
sions (commissariats of the people), or discharge the special commis- 
sions of the Central Executive Committee”. This formulation at the 
same time indicates the process of the gradual transfer of the members 
of the former sections to the boards of the commissariats of the people. 
The constitutions of the union republics on the whole apply a similar 
form of regulation with the difference that the Georgian constitution 
expressly declared these divisions to be committees and not “divi- 
sions’. According to Section 32 of the Georgian constitution “The 
Central Executive Committee shall elect a permanent budget and other 
committees and shall at the same time confirm the resolutions on the 
ground of which these committees operate”’. 

Hence in the regulation following upon the first Soviet constitution 
there was an end to the process in the course of which at the beginning 
the committees demanding the management of the special administra- 
tive organization gradually turned into agencies promoting the opera- 
tions of the Central Executive Committee. There was no need any 
more for taking over the lead of the particular branches of the adminis- 
tration, or even their continuous supervision. Although for altogether 
different reasons at the same timea process set in, in the course of 
which the functions of the supreme representative organs and in gene- 
ral of the corporate agencies were to a certain extent thrust to the 
background. This process was even justified by the special conditions 
of war communism. Yet not even during the period following upon 
war communism could a clean sweep be made of these methods of 
leadership, although Lenin frequently urged the guaranteeing of an 


8 Ibid., p. 44. 
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appropriate role for the Central Executive Committee and its sections 
by a longer duration of the sessions and by their frequent convoking.”® 

The position of the committees became established in the Hungarian 
Republic of Councils in a somehow special manner. Unlike the con- 
gresses of the soviets the members of the national assembly of the 
councils were elected for more terms and not only for one, so that both 
the national assembly of the councils and the Centra! Executive Com- 
mittee had committees of a permanent nature from the very outset. 
Only the statutes of the national assembly of the councils contained 
provisions governing the activity of the committees of this assembly. 
This too indicated that perhaps in the wake of the Hungarian Parlia- 
ment the functions of these committees were meant to consist in the 
first place and exclusively in the preparation of the meetings of the 
assembly. According to the statutes the national assembly was to form 
committees “if need be’’. Their mandate was valid until revocation, 
for “the consecutive sessions of the council meeting”’. The committees 
elected their own officers, viz. chairman, rapporteur, recorder.”’ 

The first and only national assembly of the councils in addition to 
committees associated with its operation, i.e. a mandates committee, 
nomination committee and tellers’ elected a foreign affairs constitution- 
al, judicial, agricultural and defense committee. Besides, committees 
were elected for performing specified tasks. The membership of the 
committees ranged from 5 to 25.78 

Special provisions were included in the constitution regarding the 
committees of the federal central executive committee which exercised 
the supreme power during the recesses of the national assembly. 
According to the constitution the executive committee “also takes 
directly part in the management of state affairs”. Undoubtedly on the 


26 Lenin: Works, Vol. 33, Moscow, 1950, p. 276 (in Russian). 

27 Sections 1 to 3 of the Statutes. A Magyar Tandcskdéztarsasd4g Jogalkotasa 
(Legislation of the Hungarian Republic of Councils), Budapest, 1959, p. 102. 

28 Their activities have been described by Ferenc Pecze in his work ‘‘A tana- 
csok orszagos gytilésének munkdjarol. Tanulmanyok a Magyar Tanacsk6ztarsa- 
sag Allamardl és jogdrdl (On the Proceedings of the National Assembly of the 
Councils. Studies in the State and Law of the Hungarian Republic of Councils), 
Budapest, 1955, p. 22. 
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ground of the letter of the constitution and practice the committees 
delegated by the executive committee operated in the first place as 
required by this purpose. The constitution defined two types of com- 
mittees, viz. (a) ‘‘the committees organized beside the commissariats 
of the people and supplementing and supervising the work of the 
commissars of the people and supplementing and supervising the work 
of the commissars of the people”’, (b) the committees “‘constituted for 
the discharge of special functions” (Section 20). The statutes of the 
central executive committee regulated the operation of these two types 
of committees in detail. Providing for the responsibilities of the com- 
mittees delegated for “special functions” the statutes defined the safe- 
guards which are laid down in the socialist constitutions even of today 
regarding the committees operating within the framework of the 
agencies of the supreme power. “‘The executive committee or any 
committee delegated by it may apply to any authority for information, 
collect documents, and decree and carry out investigations at any 
authority. The federal central executive committee may require the 
members of any government agency to supply information in person 
in the meetings of the committee and may invite experts to attend its 
meetings”’ (Section 11). The statutes defined the legal position of the 
committees organized beside the commissariats of the people in a 
particularly detailed form.”° 


2® The central federal executive committee organizes committees attached to 
the commissariats of the people (Section 16). The central federal executive 
committee may organize committees also for the performance of certain special 
tasks and may commission any of its members for executing certain tasks. The 
central federal executive committee defines the number of members of the 
committees organized and attached to the commissariats of the people according 
to need. The members of the committee shall participate in the management 
of the affairs incumbent upon the commissariat of the people preferably directly. 
The chairman of the committee is the commissar of the people concerned the 
deputy chairman is also the deputy of the commissar of the people. The deputy 
chairman may act for the commissar of the people in the management of the 
affairs of the commissariat of the people and also in the Governing Council 
(Section 18). The committee has advisory and supervising competence in all 
matters within the scope of the commissariat of the people; it exercises no 
right of disposition, which is exclusively the right of the commissar of the 
people or of his deputy. Except urgent matters, the commissar of the people, 
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The Soviet constitution of 1924 and the constitutions of the union 
republics following in its wake contained no provisions whatever on 
the committees, a fact which by itself indicated a gradual eclipse of 
their significance although the special statutes governing the activity 
of the central executive committee of the Soviet Union made special 
mention thereof. According to the statutes the two chambers of the 
Central Executive Committee may “constitute temporary committees 
for the examination of specific questions” individually (Sections 21 
and 24). Thereafter the statutes specially laid down the common rules 
equally valid for the committees of the Central Executive Committee 
and the Presidium. ‘“The Central Executive Committee and its Presi- 
dium may form committees for the study of specific problems of cur- 
rent legislation and management. The committees have no staff of 
their own, and are assisted by the staff of the Central Executive Com- 
mittee’’. It is an interesting feature of this regulation that it still was 
aimed at preventing the committees from becoming agencies of the 
centra) administration by special safeguards. On the other hand both 
provisions seem to confirm that this is a case of delegating committees 
for handling special matters, e.g. the preparation of extremely impcr- 
tant action, and not of permanent committees in the accepted sense.” 


or his deputy has to consult the committee in any matter of major importance 
(Section 19). If the opinion of the committee differs from that of the commissar 
of the people, the committee may decide to refer the matter to the plenary 
session of the central federal executive committee or to the Governing Council. 
However, this decision of the committee cannot prevent the commissar of the 
people or his deputy from enforcing his decision even before the decision of the 
central federal executive committee is adopted (Section 20). The committee 
may in addition to its members invite experts to attend its meetings (Section 
21). Decree No. 2 of the Central Federal Executive Committee. Statutes of the 
organization and the order of proceedings of the central federal executive 
committee of the Socialist Federal Council Republic of Hungary, Tanacsk6z- 
tarsasag, 20th July, 1919, No. 97. [A Magyar Tanacskoztarsasag jogalkotasa 
(Legislation of the Hungarian Republic of Councils), Budapest, 1959, p. 101.] 

30 The statutes appeared in the autumn of 1923 as an act of the Central 
Executive Committee. [See Hctopua Cosetcxo# Konctutyuun B AOKyMeHTax 
(The History of the Soviet Constitution, Documents), Moscow, 1956, pp. 428 
et seq. } 
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The period between 1924 and 1936 was not favourable for the evolu- 
tion of corporate agencies. In this sphere the gradual progress of the 
personality cult manifested itself in the amendments of the constitu- 
tion which provided for the obligatcry convention of congresses and 
the central executive committees to ever more extended terms. So 
according to the constitution of 1924 the congress of the soviets of 
the Soviet Union had to be convened annually, the central executive 
committee three times in the year (Sections 1] and 21). The amend- 
ments of the constitution in 1927 and 1931 intrcduced the biennial 
convocation of the congresses of the soviets and reduced the number 
of meetings of the Central Executive Committee to three between two 
congresses. However, the centra! agencies actually met on even rarer 
occasions. For instance the congress of the soviets did nct meet be- 
tween 1931 and 1935 at all. Under such conditions the significance of 
the committees was fading out not only on a federal level, but also in 
the union republics, For this reason the provision of the union consti- 
tution of 1936 raising the regulation of the activities of the committees 
of the supreme soviet to a constitutional level must be welcomed as a 
step towards the democratic evolution of the state organization. 
Accordingly “the Supreme Soviet, when it shall deem it necessary, 
shall appoint committees for the supervision and the examination of 
any question. All institutions and authorities shall be bound to comply 
with the wishes of these committees and place all necessary material 
at their disposal” (Section 51). In point of fact this provision refers 
likewise only to the temporary committees. Still in practice under these 
provisions gradually the system of the permanent committees of the 
Supreme Soviet emerged.*! So the provisions of the constitution do not 
reflect the situation as it is even in the Soviet Union. 


*! The following are the committees of the Supreme Soviet: (a) the mandates 
committee; (b) the bill committee; (c) the budget committee; (d) the foreign 
affairs committee; and (e) the economic committee of the Soviet of Nationa- 
lities. [Copetckoe rocygapcTBenHoe npaso (Soviet Constitutional Law), ed. by 
(S. S. Kravtchuk), C. C. Kpaeuyx, Moscow, 1958, pp. 158 to 163.] The system of 
committees is even more differentiated in the union republics. Actually there 
are the following permanent committees in the Supreme Soviet of the Russian 
Soviet Federal Socialist Republic viz. (1) the mandates committee; (2) the 
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There is a yet greater discrepancy between the constitution and the 
actual position of the committees of the agencies of the supreme power 
in the popular democracies. As a matter of fact the popular democratic 
constitutions have taken over these provisions of the Soviet constitu- 
tion of 1936 almost verbatim.*? However, under this regulation per- 
manent committees have come into being almost from the very outset. 
In addition after 1953 in a number of countries gradually a branch 
system of the permanent committees began to take shape which was 
capable not only of the performance of certain functional] duties 
directed to drawing up the agenda of the coming session (such as e.g. 
the discussion of the budget, drafting work, foreign affairs, etc.), but 
gradually also of supervising the enforcement of the policy of the 
agency of the supreme power in the various branches between the 
sessions of the organ of the supreme power. This evolution set in in 
the various popular democracies in different pericds, and found expres- 
sion in constitutional regulation even later.” In Hungary in the sum- 
mer of 1956 under the impact of the Twentieth Congress of the Com- 
munist Pasty of the Soviet Union Resolutions Nos. 1 and 2 of 1956 
of the Parliament carried through the reform of the committees in 
this sense. Resolution No. 1 defined in a particularly accurate form 
the character of the committees, their fundamental responsibilities, and 
their position in the governmental organization. Accordingly, the con- 


drafting committee; (3) the budget committee; (4) the foreign affairs committee; 
(5) the industry and transport committee; (6) the agricultural committee; 
(7) the public educational and cultural committee; (8) the health and social 
committee. 

32 Sections 47—48 of the Albanian, Section 58 of the Bulgarian, Section 68 
of the Yugoslav, Section 55 of the Czechoslovak, etc. constitutions. 

33 For example, in the Yugoslav Federal Socialist Republic the Amendment 
approved on the 13th January, 1953 amended the respective provisions of the 
constitution of 1946, and in its sections from 62 to 69 defined the responsibilities 
and system of the committees of the supreme representative organ in all details. 
In Poland in the course of 1955 and 1956 by amending the statutes of the Seym a 
system of committees was established. [Cf. Horvath, J.: A Lengyel Népkéztarsa- 
sag Szejmjének mikédése (Working of the Seym of the Polish People’s Republic), 
Allam és Igazgatas, 1956, No. 4.] 
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tinuity and efficacy of the creative, guiding and supervisory work of 
the legislation depends in the first place on the proper operation of 
these committees. Consequently their functions do not end with pre- 
paring the matters on the agenda of the legislation. In fact the com- 
mittees operate as organs which take the initiative, submit proposals 
and perform supervisory functions without, however, passing reso- 
lutions binding on the citizens or the legislation, or on governmental 
agencies subordinate to the legislation. Still these committees to a 
certain extent perform activities which in specific spheres render the 
work of the Parliament more specified. In this sphere the committees 
contribute to improve the drafting of the bills, the continuousimprove- 
ment of the operations of the governmental machinery, the identify- 
ing of centres of red tape, the strengthening of the ties between the 
working people and the governmental machinery. The committees 
have powers in every phase of drafting to contribute to the formulation 
of legal rules of major importance, in general the first drafts of acts 
and decree-laws. (That is the committees are nct restricted merely to a 
study of the bills already tabled in Parliament.) Within the sphere of 
authority enjoyed by them the committees may discuss any matter 
of national concern on their own initiative, in the course of this dis- 
cussion hear the executives of the governmental agencies responsible 
for the matter in question and ask for any information they may 
require. The central organs of the state (hereincluded in the first place 
the Presidential Council and the governmenf) are bound to consult the 
committees in government affairs of major importance. The committees 
may submit proposals directly to Parliament, the Presidential Council 
and the Council of Ministers. This authority obviously includes the 
right of taking initiative for submitting the legal rules of highest order, 
i.e. Acts of Parliament.* The efficiency of the operations of the com- 
mittees is considerably influenced by the provision of the resoluticn 
which permits the invitation of experts to participate in the work of 
the committees within a wide sphere. On the ground of these resolu- 
tions the various parliamentary committees stand out in clear-cut lines, 
viz. (a) the permanent committees are the most important operative 


* Cf. Clause 3, Part III, of Resolution No. 1 of 1956. 
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Parliamentary organs. Each of the provisions outlined above in fact 
apply only to this type of committees. This is indicated also by the 
wording of Resolution No. | of 1956, when after the formulaticn of 
the requirements of a general nature regarding the work of the com- 
mittee in Section 3 of Part IJI expressly provides for the extension of 
the system of permanent committees. Within a specified sphere of func- 
tions the permanent committees are responsible to Parliament. Dur- 
ing Parliamentary session and in the interval between the sessions the 
committees invariably help to improve the efficiency of legislative 
activity. The sphere of operation of the committees in its tctality 
embraces government work as a whole, irrespective of whether this 
work is performed by the agencies of the supreme power, the adminis- 
tration, the procurators’ offices, or the judiciary, or by productive 
and servicing units. Accordingly permanent committees are operating 
in spheres of a branch and functional character. (b) The committees of 
privileges and incompatibility are elected like the permanent commit- 
tees for the whole Parliamentary term. However, their activities are 
confined exclusively to matters of parliamentary privileges and incom- 
patibility. Consequently the activities, privileges and responsibilities 
of this committee differ from those of the permanent committees, 
although the provision of the constitution enjoining on all govern- 
mental agencies and the citizens impart information holds good also 
in the procedures of the committees of privileges and incompatibility. 
(c) Parliament may form fémporary committees in any matter it chooses 
which may affect both the internal organization of the legislation and 
its members, and any one of the spheres of governmental activities. 
Except the obligation to impart information the provisions concerning 
the permanent committees do not apply to the temporary committees 
either. Parliament defines in each case the functions, powers, rights 
and responsibilities of the temporary committees. (d) A fourth type 
of committees may be called special committees. These include all com- 
mittees which the statutes of Parliament endow with privileges for the 
nonce. A committee of this type is the mandates committee. In general 
only the rules of the Parliamentary resolution or the provisions of the 
statutes of Parliament specially applicable to them extend to such 
committees. 
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In recently adopted constitutions the committees of the agencies of 
the supreme power are now brought under regulation so as to suit 
the requirements of the day. The Mongolian constitution is still worded 
in a relatively succinct manner, and indicates mostly new requirements 
only. The Vietnamese constitution goes more into the details, and in 
addition to defining the specific types of committees it authorizes also 
the Presidium of the agency of the supreme power to form committees 
of the members of the agency of the supreme power during the inter- 
val between Parliamentary sessions. In this sphere the Czechoslovak 
constitution has made most extensive use of the experiences of socialist 
state building perceptible on an international scale. “§. 53 (1) The 
national assembly shall create committees for the principal scopes of 
governmental and social activities as its operative and initiating agen- 
cies. (2) The national! assembly shall elect the chairmen and members 
of the committees, who may be recalled at any time by it. (3) The com- 
mittees of the national assembly shall pay constant attention to, and 
discuss the implementation of the tasks of the economic and cultural 
construction in the country and have an influence on the activities 
of governmental agencies encouraging them to take initiatives” “§. 54 
(1) In their activities the committees of the national assembly shall 
rely on the co-operation of the working population and their organi- 
zations. (2) The committees are free to invite to their meetings the 
members of the government, further the delegates of other govern- 
mental agencies to whom they may apply for information and whom 
they may ask to submit reports. (3) The committees may enlist the 
cooperation of scientists, innovators, technical experts, and other pro- 
minent workers of economic and cultural life.”* 

The method of regulation used in the Czechoslovak constitution 
indicates that the committee system of the agencies of the supreme 
power of the socialist countries, the sphere of activities of these com- 
mittees and their fundamental forms of operation may be defined by 
legal rules of the highest order, on the level of the constitution. Actually 


35 The functions of the committees are regulated in detail in Article 52 of the 
1965 Rumanian Constitution. In Articles 203—209 of the 1963 Yugoslav Con- 
stitution the various types of committees are also defined. 
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it would be difficult to predict the future prospects and trends of evo- 
lution of these committees. However, already at present it may be 
stated that the role of the committees has been expanding. As a special 
tendency the efforts directed to establish a differentiated system of 
committees may be mentioned. In each case differentiation is directed 
at promoting the predominance of professional considerations and of 
competence to the greatest possible extent and in general does not 
impair the unity of the representative organs elected on the territorial 
principle. The statement may also be made that in the activities of the 
committees invariably the supervisory, advisory functions and initia- 
tive are preponderant, although certain committees of the local govern- 
ment agencies gradually undertake actual administrative functions. 
Owing to the unity of the organs of the supreme power such authority 
cannot be excluded even in the sphere of the exercise of the supreme 
power in the long run. But at present the consulting and supervisory 
powers and the authority to take the initiative of the committees is 
prevalent. Sull it cannot be called into doubt that evolution in Hun- 
gary, Poland as well as in Czechoslovakia encourages the successful 
operations of the committees by granting them extensive powers. 
One may even venture to make the statement that in all three 
countries the safeguards developed for supporting the initiative of 
the permanent committees, their advisory and supervisory functions 
are being extended so as to embrace the authority vesting the right 
of deciding on the merit of cases in the permanent committees. 

Within the organization of the supreme power in the sphere of the 
legal forms of the relations to the social mechanism as a whole, the 
governmental organization and the population the provisions applying 
to the initiating of bills are of considerable significance. Before embark- 
ing on a thorough study of the problems implied here, a few technical 
terms current in this sphere will have to be defined with adequate accu- 
racy. Before all, we have to define the informal origination of the acts 
of the agencies of the supreme power, which through a number of 
transmissions is the due of every inhabitant of the country, and of the 
social or governmental organs of the country in a sense that each 
inhabitant of the country has the right, within the limitations of the 
freedom of speech and by making use of the institution of reporting in 
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public interest, to take the initiative in the introduction of governmen- 
tal measures, among them even actions to be taken by the agencies of 
the supreme power. This informal initiative differs essentially from the 
form of the right of taking the initiative by virtue of which specified 
persons or organizations may directly approach the elected agencies, 
and among them the agencies of the supreme power with their propo- 
sals brought forward in a legally defined form, with the demand that 
these agencies discuss these proposals in either an affirmative or nega- 
tive manner. In this latter sense there will be a case of the right of 
taking the initiative only when the person or organization concerned 
has a legally guaranteed claim to having his or its proposals forwarded 
if only in the form of a report to the plenum of the agencies of the 
supreme power, when the plenum itself may declare whether or not 
it intends to discuss the proposal in all its details. This right of taking 
the initiative might as well be given the name of the right of proposal 
or motion. Within the limits of this right the right of moving new 
legislation may be pointed out which is nct a general right to take the 
initiative in introducing any resolution or measure, but clearly the right 
to table bills. An emphasis on the difference between the right of pro- 
posal and the right of moving new legislation has significance parti- 
cularly in a council-type governmental organization, where the acti- 
vities of the organization of the supreme power are not confined to 
legislation, but in conformity with the principle of a unity of the 
legislative and executive powers the supreme power controls and directs 
the entire state machinery subordinate to it, and takes direct acticn 
in the filling of government posts of prominence. 

This right of proposal found expression in a variety of forms in the 
socialist constitutions of the various phases of evolution. The first 
socialist constitutions contained no provisions as to the right of prc po- 
sal. No such provision was taken up in either the first Soviet constitu- 
tion or the constitution of the Hungarian Republic of Councils. It was 
not included in the statutes of the National Assembly of the Hun- 
garian Republic of Councils or in those of its Central Executive Com- 
mittee. This omission of a regulation merely indicated that in the given 
pericd the relationship between the central agencies of the supreme 
power and the various levels of the councils and the organizations of 


329 


the social mechanism was close to an extent that the need for the 

2gulation of the right of proposal did not even emerge. Nor had pro- 
visions to this effect been included in the Soviet constitutions of 1924 
and 1936 and the constitutions of the union republics drafted on the 
pattern of the federal constitutions. On the other hand detailed pro- 
visions were included in the statutes of the two chambers of the Central 
Executive Committee of 1923 on the right of submitting propcsals to 
the Central Executive Committee. At that time regulation was in the 
first place justified by the bi-cameral system and the circumstance that 
in specific matters, so e.g. legislation, the unanimous resolution of the 
two houses was a condition of the validity of the decision.*® In the 
constitutions of the popular democracies the right of proposal appeared 
rather as the remnant of bourgeois parliamentary traditions. These 
traditions may perhaps account for the fact why not the right of propo- 
sal in general, but the right of moving new legislation was enacted 
under circumstances where in harmcny with the council system the 
activities of the agencies of the supreme power were nct restricted to 
legislation. However, in certain constitutions, like in the Soviet consti- 
tution of 1936, even the right of moving legislation has not been 
provided for. (So e.g. the constitutions of the Albanian People’s 
Republic of 1947, of the Rumanian People’s Republic of 1952, of the 
Chinese People’s Republic of 1954.) Still of the latest constitutions 
both these of Czechoslovakia and of Mongolia contain provisions on 
this matter, however, perhaps under the influence of earlier popular 
democratic constitutions, both provide only for the right of moving 
legislation. In this respect the Mongolian constitution moves within a 
wider scope inasmuch as it grants the right of moving new legislation 
to the permanent committees, the Presidium, the Council of Ministers, 
the Supreme Court and the representatives. 


86 In accordance with these rules the right of introducing legislation in both 
houses was vested in the houses, the presidiums of the houses, the presidium of 
the Central Executive Committee, the Council of Commissars of the People of the 
Soviet Union, the commissariats of the people, the Central Executive Commit- 
tees of the union republics and any one of the members of the Central Executive 
Committee of the Soviet Union. (Cf. Section 18 of the Statutes quoted in Note 
30.) 
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Recent Soviet literature raises the problem of extending the right to 
submit legisiation to specified soc al organizations, apart from the fact 
that in conformity with the statutes a-tually in force the Supreme Court 
of the Soviet Union has a right to propose bills.*’ As far as these sug- 
gestions are concerned it should be emphasized that no matter how 
important the right of moving new legislation is, in a council-type 
organization the sole function of the organ of the supreme power is 
not confined to legislation, which for that matter is not even the most 
important of its functions. Consequently the right of proposal also 
requires a statutory regulation of a more general validity. The consti- 
tution will have to declare which state and social organizations may 
apply directly to the agencies of the supreme power. This may in given 
cases raise the problem of the participation of specified agencies with 
the right of proposal and consultation, or when theconstitution guaran- 
tees only the right of indirect proposals in writing through the presi- 
dium, it should be laid down that the presidium is bound to submit 
to the plenum any proposal received from specified agencies. Alter- 
natively a method is conceivable by which specified units of the govern- 
mental organization, so the local councils of highest order and their 
executive committees should be granted the right of proposal. A con- 
stitutional enactment of this suggestion is among others sponsored by 
the fact that in Hungary under the Council Act the executive com- 
mittees of the county councils have been vested with this right.*® 

The practice making headway in all socialist countries to submit 
proposed legislation of major importance, or legislation in general, to 
public discussion throws out the idea of laying down in the constitu- 


37In the Soviet Union a right of introducing legislation is vested in the 
following organs: (a) both houses of the Supreme Soviet; (b) the Presidium of 
the Supreme Soviet; (c) the Council of Ministers of the Soviet Union; (d) com- 
mittees of both houses of the Supreme Soviet; (e) the delegates of the Supreme 
Soviet, individually and by groups; (f) the Supreme Court of the Soviet Union. 
(Cf. (Umanskii, Ya. N.) Vatancxua, A. H.: Copetcxoe rocyaapcTBeHHoe mpaeo 
(Soviet Constitutional Law), Moscow, 1959, p. 266.] 

3" According to Clause (2) Section 36 of Act X of 1954: “the executive com- 
mittee may make submissions and proposals to the superior, governmental and 
administrative agencies”. 
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tion, as the general principle of legislation, the submission of draft 
legislation or bills to a nation-wide debate, unless secrecy is required 
by special reasons. In this case the method of the parliamentary debate 
of proposed legislation would come into prominence by which the 
outcome of a public debate conducted over an extended period of 
time would eventually govern which bills should be tabled in a given 
Parliamentary session. This statutory regulation might perhaps be 
enforced in a way which would not hamper or retard the work of the 
legislation. The Presidential Council or the government may be given 
the right to order the discontinuance of public discussion without the 
obligation to give the reasons of their decision. At the same time the 
recognition of a nation-wide debate on proposed legislation would lay 
greater stress on Lenin's idea according to which all citizens of a 
socialist state have the right and also the opportunity “to take part 
in the discussion of the legislation of the state, the election of the re- 
presentatives as wellas in the enforcement of the law of the state.’*® 

The evolution of the agencies of the supreme power is followed by 
the emergence of a demand for the greater frequency and longer dura- 
tion of the sessions of these agencies. In the course of evolution of the 
socialist countries so far only the legislation of the Polish People’s 
Republic has adopted provisions which amount to statutory guarantees 
of a frequent convoking of the Parliament for sessions extending over 
long periods.‘ However, these guarantees have nct risen to a consti- 
tutional level even in the Polish Pecple’s Republic, and in cther ccun- 
tries, as in Hungary, this demand has found expression in resolutions 
void of any legal sanctions. Probably no need will even in the course 
of future development arise for laying dcwn in a manner differing 
from the present form of regulaticn in ccnstituticnal prcvisicns the 
demand for the frequent convocation of sessicns for extended pericds 


38 Lenin: Works, Vol. 27, Moscow, 1950, p. 185 (in Russian). 

#0 (Makhnenko, A. Kh.) Maxwenxo, A. X.: HexoTopsie sonpocb: ocymect- 
Brenna cetmMem TlonpcKxow Hapoguot PecnySnuku dyHkuvw BePXOBHOTO Op- 
Tava rocynapcTBeHdHow Bnactu (Several Questions Bearing upon the Functions 
of the Supreme Organ of state Power Accomplished by the Seym of the Polish 
People’s Republic), SGP. 1959, No. 7. 
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of time. A solution on this line would anyhow be unsuited for the 
evolution of the functions and significance of the agencies of the 
supreme power. A constitutional regulation might advance the satis- 
faction of this fundamentally political demand on a level as high as 
possible, if scopes of activity and also jurisdictions were granted to the 
entire body of the agencies of the supreme power, which would make 
indispensable the increased participation of the plenary sessions of the 
agencies of the supreme power in the discharge of governmental func- 
tions, without, however, being prejudicial to the efficacy of the mea- 
sures of the central power. Steps forward to thisend might be the res- 
triction of the deputizing authority of the presidium, the putting on 
the sessions’ agenda of the reports submitted by the Presidium, the 
government, the judiciary and the procurators’ offices at regular inter- 
vals, let us say once or twice in the year, the declaration that only the 
plenary session can remove the president of the government, and that 
the presidium cannot amend statutes, unless when exceptional con- 
ditions prevail when also the reasons will have to be given for such 
measure of an exceptional nature, the putting on the sessions’ agenda 
of the reports of all administrative branches at regular intervals, etc. 
These spheres of activity may promote even without special compul- 
sory provisions the frequent convocation of the plenary sessions of the 
agencies of the supreme power and the introduction of the practice of 
sessions of long periods. 

In this connection it should be noted that the opinion which on the 
pattern of bourgeois parliaments would compel the council-tvpe agen- 
cies of the supreme power to meet for continuous sessions extending 
over long periods is wrong anyhow. The council form of these agen- 
Cies necessarily implies that its members take an active share in the 
operations of the committees, in the activities of the groups of parlia- 
mentary deputies organized on the territorial principle, the preparation 
of the enforcement of resolutions, and the supervision over such en- 
forcement. From time to time the members may join in the work of 
the links of lower level of the united organization of power. This of co- 
urse does not meanas if under the conditions of socialist evolution dep- 
uties in the agencies of the supreme power could not be made free from 
theirsubordination to their respective agencies merely in order that they 
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might discharge their duties with greater efficacy. Obviously it is in 
this sense that the program of the Communist Party of the Soviet 
Union raises the question of making the deputies sitting on the agen- 
cies of the supreme power, free from other occupations mainly with a 
view to rendering committee work more effective. 

The problem of the extent to which the relationship between the 
agencies of the supreme power and the social mechanism may be 
brought under constitutional regulation deserves a special examination. 
In the present phase of evolution it is beyond doubt that in the legal 
sense, and within this in the sense as it is used in constitutional law, 
the governmental on the one hand and social organs on the other 
constitute two mutually independent organizational systems. In the 
hierarchical order, in the legal sense, the agencies of the supreme 
political power and the social organizations are in no way subordinate 
to each other. However, this does not mean that the agencies of the 
supreme power and the central organizations of the social mechanism 
perform their work independently of one another also in the socio- 
logical sense. The party as the social organization of the highest order 
exercises a united guidance and leadership over all organizations and 
so also the central ones of both the governmental and social mecha- 
nism resorting to political and not to legal means. This system is 
reflected in the constitutional regulation laying down the leading role 
of the party. The true guarantees of the actual predominance of the 
overall leading role in the scope under study are the composition of 
the agencies of the supreme power (where the leading role of the party 
is of a great impact already in the preparatory stage of the elections), 
further the institution of the party groups operating in the agencies 
of the supreme power and in the leading collective organs of the social 
mechanism. In principle there are no obstacles whatever to the expres- 
sion of the concrete legal guarantees of the enforcement of this lead- 
ing role particularly in the constitutional rules defining the organiza- 
tion and activities of the agencies of the supreme power. So e.g. in 
connection with appointments to specified offices the direct advisory 
right cr the right of making proposal of the central organs of the party 
may, in accordance with the content of the right of making proposal 
made clear earlier, receive special emphasis. Certain functions may be 
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assigned to the central organs of the party as regards notions purpos- 
ing the convocation of the agencies of the supreme power or the con- 
duct of constituent assemblies of such organs. An enumeration of 
these functions of the party organs could be continued, even these 
examples will make it clear that any attempt at a legal definition of the 
concrete forms of manifestation of the leading role of the party, would 
in reality be apt to curtail the predominance of the party rather than 
to cast it in a precise and more differentiated form. In addition a legal 
regulation on this line may easily give rise to erroneous ideas which 
are in conflict with reality and give the impression as if the Marxist— 
Leninist parties were integrated as quasi special state institutions in 
the mechanism of the supreme state power, and as if a hierarchical 
order in the legal sense were in fact imaginable between the party as 
leading social organization and the supreme organs of the sovereign 
state power. For this reason within the sphere of activity of the su- 
preme organization of the sovereign power it appears that for the con- 
stitutional definition of the leading role of the party the form of regula- 
tion, merely referring to the overall predominance of the party is 
invariably sufficient. 

The situation is somewhat different as regards the relationship be- 
tween the other organizations of the social mechanism and the supren e 
organization of the sovereign power. Even in this respect there are 
general rules in the socialist constitutions which for all governmental 
agencies and so also for the agencies of the supreme power, lay down 
the obligation of a strengthening of the relations to the social and mass 
organizations and their enlistment in the discharge of governmental 
functions. These are, however, not concrete obligations, and at the 
same time the safeguards attaching to the social organizations are not 
direct in a sense to render a regulation going into details unnecessary. 
In addition, in the course of socialist constitutional evolution institu- 
tions have come into being in this very sphere which may require a 
constitutional expression. In this connection it should be mentioned 
that the development and the possible constitutional enactment of the 
right of proposal of the social agencies discussed earlier is indicative. 
(A practice is taking shape also in Hungary that a role is assigned to 
the Patriotic Popular Front in the submission of proposals for nomi- 
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nations to the post of parliamentary offices, and to parliamentary 
committees.) Besides, a stress may be laid on the functions of certain 
social organizations (in the people’s democracies in particular the 
popular front organizations) in organizing the report-back meetings of 
deputies or perhaps on the participation of certain social organizations 
in the work of the parliamentary committees. 


b) The government 


In the sphere of provisions associated with the organization and the 
operation of the government, on the ground of the generalized experi- 
ence of popular democratic and Soviet evolution there are still pcten- 
tialities for the elaboration of legally more accurate forms of regula- 
tion which would facilitate a survey of the work of socialist govern- 
ments from a number of aspects. 

The position occupied by the councils of ministers, the designation 
““sovernment”’ gradually gaining general currency, all indicate that the 
real functions of the councils of ministers outgrow the supreme gui- 
dance of state administration and that the governments in the socialist 
countries are not anymore simply the “supreme agencies of the state 
administration”. Undoubtedly the constitution of the Soviet Union of 
1936, parallel with the creation of the institution of a “collective head 
of the state’’, set out from the assumption that a determination of the 
competence of the central agencies would throw the path open for a 
solution which would secure for the Council of the Commissars of the 
People merely administrative competence and do away with the earlier 
situation when the Council of the Commissars of the People took part 
in the operations of the supreme power agencies also in a legislative 
capacity. However, the evolution which has taken place since shows 
that although the governments of the socialist countries have ceased 
to wield legislative power their real functions point however beyond 
the administrative organization. It follows from this capacity of the 
governments that they exercise direct guidance over and organize the 
enforcement of the policy as laid down in the acts of the agencies of 
the supreme power. The agencies of the supreme power as depositaries 
of the external and internal sovereignity of the state, define the princi- 
pal trends of government policy. whereas the concrete and direct con- 
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duct of government is in the first place the responsibility of the exe- 
cutive-operative agencies, i.e. the governments as a body. This being 
the case the position of the governments in the mechanism of a socialist 
state is thereby determined. The scope of their activities extends con- 
siderably beycnd the administrative organizaticn subordinate to them. 
These activities have a decisive bearing on all agencies of the state 
mechanism and owing to the close relationship between the state and 
social mechanism to some extent also on the sphere of social activities. 
Hence: 

—- irrespective of the agencies of the state and social mechanism 
responsible for the enforcement of the acts of the agencies of the 
supreme power, organizing of the enforcement comes within the com- 
petence of the supreme agencies of the state administration; 

— in this sphere and within the framework of the acts of the su- 
preme agencies of the state power, the supreme administrative agencies 
adopt the resolutions defining the methods of enforcement of the acts 
approved by the supreme power, or giving a specific form to its pro- 
visions, and the regulations binding the citizens and all governmental 
and social agencies; 

— the supreme administrative agencies are authorized to supervise 
the enforcement of the policy laid down in the constitution and in 
other acts of the agencies of the supreme power at units of the state 
and social organizations, which are not subordinate to the supreme 
agencies of the state administration; 

— owing to their extensive powers, and the forms of their organiza- 
tion and operation, these agencies are in a position to review the 
entire sphere of state and social life. 

The function discharged in the state mechanism defines the charac- 
ter of the relationship between government and the central organs of 
the parties of the working class in the socialist states. The guidance 
exercised by the party in respect bcth of the supreme agencies of state 
power and state administration prevails through the agency of the 
central organs of the party of the working class. As far as the govern- 
ment is concerned, the unconditional and consistent enforcement of 
this leading role is of particular significance. This may explain why in 
the socialist countries there is in the majority of cases an extensive 
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personal interrelationship between the central organ of the working 
class parties and the bcdy discharging the functions of the government. 
Some of the members of the central leading organs of the working class 
parties are also members of the government. That is the same persons 
hold high party and governmental offices, although in the course of 
the performance of functions deriving from these cffices a variety of 
forms of such personal interrelationships have sprung up. The evolu- 
tion of organizational methods is made appreciably easier by the fact 
that the leading organs of both the working class parties and the 
Supreme agencies of the state administration are collective, i.e. cor- 
porate agencies. 

In the operations of the councils of ministers actually a clear-cut 
line may be drawn between the duties they discharge as the supreme 
agency of the state administration and the competence deriving from 
it in Hungary. Acccrding to the constituticn that ccmpetence is meant 
under the rules which guarantee theexclusive leading role of the council 
of ministers in the administrative organization, the character of sub- 
delegation of its competence, its right to take action in any matter 
referred to the state administration, the extensive right of annulment 
and amendment in respect of all acts of the administrative system, 
within this sphere the right of deliberation on an extensive scale, and 
the right to draw any branch of the state administration under its 
direct supervision, its right with respect to the executive committees, 
in matters of personnel and in the internal affairs of administrative 
branches, competence assigned to it in the interest of the execution of 
the economic plan, etc., and the governmental activities of the council 
of ministers (here are included the reports submitted to the agencies 
of the supreme power, the proposal and the elaboration of actions to 
be taken by these agencies, the government regulations, the resolutions 
issued jointly with the party, or in general such as define the principal 
trends of governmental work for an extended period of time, the right 
of gathering information in the sphere of the judiciary and procura- 
tors’ offices, the rights in respect of the councils as organs of the 
Sovereign power, the right and obligation to draw up and submit for 
discussion the national economic plan and the budget, action taken 
to increase the defence forces, the determination of foreign policy), 


338 


In general the socialist constitutions included these rights; still these 
competences and responsibilitics were defined inaccurately and in a 
vague form. No line of division has been drawn between administrative 
and governmental activities either, which in the relations here outlined 
might have been of significance. So e.g. within the sphere of govern- 
mental activities the exclusive competence of the council of ministers 
may have the significance of a safeguard, whereas in the sphere of 
administrative activities a wider scope of authority may be granted to 
individual delegation of powers.‘ 

Also on the level of constitutional regulation the delegational 
character of the competence of the government and in this connexion 
the legal expression of the conditions and the forms by which the 
government may institute deputies through a temporary or perma- 
nent assignment of its jurisdiction affects matters of principle. The 
definition of the notion of delegation is of particular importance. 
In our opinion a case of delegation will be present only when the 
given competence is by virtue of the authority conferred by the govern- 
ment discharged by an administrative agency having a competence of 
its own. This means that in the event of putting delegation into 
practice the given matter will slip out of the competence of the govern- 
ment. (In this respect it is immaterial whether or not the agency of 
independent competence operates in subordination to the government. 
Furthermore it is of no significance whether the agency of independent 
competence has existed already before the delegation was put into 
practice or has been created in the course of the delegation, for the 
discharge of the delegated competence.) In this connexion it should be 
pointed out that the delegational character is an exceptional fea- 
ture of competence. As a matter of fact each governmental agency has 
to discharge itself the matters assigned to its competence. It is only 
by special authority that an agency may assign its competence to an 


“! The present author has dealt with the problems resulting from the dis- 
tinction between the governmental and administrative activities of the Council 
of Ministers in detail in his study “A minisztertanacs mikGdési teriiletei és 
helye allami szerveink rendszerében” (The Scopes of Operation of the Council 
of Ministers and Its Place in the System of the Governmental Agencies), in 
Allam és Igazgatas, 1956, No. 6. 
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agency below in hierarchical order, i.e. delegate it. The delega- 
tional character of the competence of the council of ministers, or 
the government holds its own only as far as administrative matters 
are concerned and within the administrative organization. The under- 
lying principle of delegation is the fact that the government op- 
erates as the executive-operative agency of thesupreme power authori- 
ties, 1.e. the government exists even without any statutory authority. 
However, a statutory, moreover a constitutional rule should define the 
extent to which the government is subordinate to statutes emanating 
from sources of law of higher oreder, or the acts of th agencies of the 
supreme power in its delegational jurisdiction. As a matter of fact 
there may be passing phases in socialist evolution when in order to 
improve the efficiency of its activities special authority is conferred 
on the government to delimit the competences in the state adminis- 
tration; eventually the privilege of the government may be expressed 
in the constitution to modify these competences and in association 
with them also the subordinate administrative organization even when 
these have been brought under regulation by sources of law of a 
higher order than governmental acts. 

Cases when the government without making use of administrative 
agencies of independent competence contrives certain organizational 
methods remaining within its own forms of operation partly for a 
better formulation of its own resolutions, partly to ensure an uninter- 
rupted operation, even for the settlement of questions of detail, should 
be regarded as distinct from sub-delegation. In many cases it may be 
extremely difficult to draw a clear-cut line between the agencies of 
independent competence constituted by the government and directly 
subordinate to it and cther organizations acting within the competence 
of the government and placed within the operational forms of the 
government. In this context the drawing of a line of division may have 
extremely important legal consequences. For example, it stands to 
reason that it is not immaterial from the point of view of either the 
forum of the legal redress of administrative procedure or the super- 
vision over legality by the procurators’ offices whether in a given case 
we have to confront the direct operational forms of the government, 
i.e. essentially an act of the government, or the action of an adminis- 
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trative agency subordinate to the government. The problems of the 
organization subordinate to the government will be dealt with in all 
details subsequently. As far as the problems, in part, of a constitutio- 
nal character cropping up within the operational forms of the council 
of ministers are concerned, it should be remembered that bourgeois 
political organization and constitutional law considers this sphere of 
governmental activities a “political” sphere in general free of statutory 
regulation where the selection of the operational forms is expressly 
subordinate to the subjective considerations of political exigency. This 
is partly explained by the fact that often government activity is the 
area of keen party political struggles, a circumstance which by no 
means provides favourable conditions for a statutory regulation. 
On the other hand in a socialist state there are several factors which 
require a Statutory regulation. So e.g. the unbroken predominance of 
the leading role of the Marxist-Leninist party will not only put a 
bar to party political struggles, but at the same time operates in the 
direction of a consolidation of certain organizational forms. And the 
circumstance that the government of a Socialist state is the promoter 
and organizer of extremely extensive economic, cultural, social etc. 
activities assigns a large number of matters to the competence of the 
government which require a preparation of the decisions in a professio- 
nal manner and the introduction of legal guarantees to this end. Nor 
should it be ignored that exactly owing to the expansion of govern- 
mental activities the number of administrative agencies directly report- 
ing to the government tends to increase considerably. Besides the 
increase of the number of subordinate agencies in the work of coordi- 
nation and guidance any chance or random action is fraught with 
heavy risks. 

The need for a legal regulation does not of course mean the need 
for constitutional regulation even in this sphere of governmental work. 
This brief survey of the variants of the forms of operation indicates, 
however, that in this sphere socialist evolution has raised several organi- 
zational forms to the level of constitutional regulation. The formation 
of the organizational forms of economic management gave rise to 
specific problems within the whole state organism, and so also within 
the supreme agencies of administration from the very day of the crea- 
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tion of the Soviet state. This stands to reason, in fact the nascent socia- 
list governmental power cculd by no means rely on the experiences of 
the bourgeois political organization precisely in the direction of pro- 
duction. 

The Supreme National Economic Council was constituted as 
early as December 1917. The Council, operating in subordination to 
the Council of the Commissars of the People, and by its authority 
organized the socialist transformation of national economy, co-ordi- 
nated and supervised the operations of the commissariats responsible 
for the management of economy (or in the beginning certain depart- 
ments of the Council exercised rights of the commissariats of the 
people in the various branches of economy). During the period of 
war communism the Council of the Commissars of the People trans- 
acted governmental! business of highest importance through corpora- 
tions or committees organized for the discharge of special functions 
and subordinate to it, rather than directly. In the operations of these 
committees in addition to the members of the Council of the Commis- 
sars of the People often the delegates of the Central Executive Com- 
mittee and its Presidium, and in a number of cases even the delegates 
of the central organs of the party with no membership on the Ccuncil 
of the Commissars of the People took part. In addition to the All- 
Russian Extraordinary Committee constituted in the fight against the 
counter-revolution such organizations were the Worker-Peasant Ccun- 
cil of Defence which superseding the Council of Naticnal Economy 
organized the supply of the materials needed by the fighting fcrces, 
and the Revolutionary Military Committee which expressly directed 
the armed struggle, both subordinate to the Ccuncil of the Commissars 
of the Pecple. After the suppression of the ccunter-revcluticn, the 
Worker-Peasant Council of Defence continued its cperations as the 
Council of Work and Defence as a less numerous economic organ cf 
the Council of the Commissars of the Pecple, however, its excepticnal 
character was even then obvious by the lack of constitutional provi- 
sions governing it. Nor did the statutes issued by the Central Executive 
Committee of the Soviet Union regarding matters pertaining to the 
Ccuncil of the Commissars of the People dated the 12th November, 
1923, make mention of it, although the Council of Work and Defence 
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was formed with competence extending over the whole Soviet Union 
as early as in July, 1923. 

In the second phase of the evolution of the Soviet state, after the 
definitive victory of socialism, the task of the unbroken organization 
and supervision of production came to the fore in the entire sphere of 
national economy. The network of the various people’s commissariats 
of economy began to expand. In the wake of the constitution of 1936 
the various commissariats of the people gained in independent actions. 
In this phase what was called Council of Economy, which operated 
as a council of ministers limited in numbers, coordinated the work of 
the commissariats of an economic character and at the same time 
decided with a force binding all administrative organizations in mat- 
ters of high significance within the competence of the Council of the 
Commissars of the People. In its operations the Council of Economy 
was subordinate to the Council of the Commissars of the People. 

In keeping with the continued increase of the number of commis- 
sariats dealing with economy the Council of Economy had to be 
dissolved and was superseded by several economic committees formed 
for the coordination of a group of the commissariats of economy 
headed by deputy-presidents (1940). In later periods these committees 
were dissolved too. 

The changes in the organizational forms partly similar to those of 
Soviet evolution, may be observed also in the operation of the councils 
of ministers of the popular democracies. For instance, the constitu- 
tion of the Albanian People’s Republic authorizes the convocation of 
the narrower council of ministers “for the discussion of problems of 
economy and defence’. In Hungarian development the Supreme Eco- 
nomic Council constituted under Act XVI of 1949 corresponded to a 
guiding agency of an economic character in its entirety subordinate to 
the council of ministers. 

In the operation of the councils of ministers in socialist countries 
also other organizational forms consolidated the direction of the sub- 
ordinate agencies on a higher level of organization. In this connexicn 
mention has to be made of the institution of so-called government off.- 
ces subordinate to the council of ministers and with independent 
competence in charge of the coordination of the work of the subordi- 
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nate agencies. This organizational form had existed in Hungary for a 
short time. However, there were also other essentially similar agencies 
(e.g. the secretariat of wages with independent competence). The criti- 
cisms levelled against this form point out that the existence of govern- 
ment offices with independent competence for practical purpcses sub- 
ordinates the government departments to administrative agencies not 
responsible to the agencies of supreme power, encroaches on the inde- 
pendence of the government departments and blurs the responsibility 
of the ministers in the management of the branches under their 
control. 

The enumeration of the many variants could be continued. Instead 
during recent years the augmenting participation of the social organiza- 
tion in the discharge of governmental functions means additional 
requirements as regards forms of operation of the socialist govern- 
ments. This circumstance insists on the development of forms of 
operation which allowed of a participation of the various social and 
professional organizations in the work of the organizations directly 
promoting the operations of the government. The system of the 
government committees and the various councils subordinate to the 
government give rise to a number of variants not only in the forms 
of operation of these corporate, bodies but also in their composition, 
which appropriately met the most differentiated requirements. So e.g. 
the government is in a position by introducing the appropriate 
committees to guarantee a professional and comprehensive guidance 
simultaneously in respect of all central specialized organs of the 
defence, science, education and economy. The government may as 
well constitute variety of corporations for the coordination of the 
international cooperation of the socialist countries. 

In subordination to the various functions performed by them several 
types of committees may be formed. For instance, committees may be 
created for drafting certain legal rules, e.g. the government committee 
for drafting the constitution. Other committees incharge of the running 
guidance of the execution of some sort of a task may be vested with 
the power of decision in matters of detail otherwise within the compe- 
tence of the council of ministers. Actually an agency of this type in 
Hungary is the economic committee of the government. Councils, 
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bodies, etc., comprising the delegates of the most important organiza- 
tions concerned may be appointed for the coordination of certain 
specific operations. In Hungary an agency of this type was the Council 
of Scientific and higher Education. Some of the committees are partly 
or mainly formed of the members of the government, in respect of 
other committees again the participation of the memters of the govern- 
ment is no requirement. There are committees with a permanent 
staff, e.g. the government committee for flood and inland waters 
control, others are not provided with a staff. Even in the absence of a 
constitutional regulation the governments of the socialist countries 
are authorized to constitute such and similar committees. Yet consti- 
tutional regulation, through the definition of the principal traits of the 
system of committees, will with greater emphasis reveal the expanding 
trends in the relationships between government and the organizations 
of the social mechanism. (It should be noted that in this connexion 
explicitly the committees operating on the level of governmental activ- 
ities and within the competence of the government are discussed. On 
purpose the agencies have been ignored which often operate under the 
designation of “committees” however not acting in a governmental 
capacity or within the competence of the government, but in fact as ad- 
ministrative agencies of national competence and directly subordinate 
to the government which in an independent capacity handle admi- 
nistrative problems of a branch or functional character.) 

Within the sphere of the operational forms of the government the 
circumstance that owing to the corporate character of the government 
only its plenary body is authorized to exercise its competence in its 
entirety, means a problem of regulation on a constitutional level. 
In general safeguards regarding the corporate character of the govern- 
ment have been adopted in all socialist constitutions. Thus most 
constitutions lay down that the members of the council of ministers 
and the premier are bound by the resolutions of the collective body and 
are also bound to enforce them. Still the continuous, unbroken transac- 
tion of business may require the action of the individual memters for 
and on behalf of the council of ministers by authority received from 
the plenary body. In addition the Hungarian constitution raises a 
special problem. Namely the construction of the constitutional tenet 
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that the council of ministers may take action directly, or through any 
one of its members in any matter within the competence of state 
administration is associated with the corporate character of the council 
of ministers. [Clause (1) §. 28 of the Hungarian constitution.] The 
present formulation of the constitution allows of the widest construc- 
tion of this provision including action in any matter within the com- 
petence of the council of ministers, so even to ncrmative acts, i.e. the 
issuing of regulations or resoluticns of the ccuncil cf ministers. There 
was a phase in Hungarian constitutional evolution when bcth litera- 
ture and practice gave this wide construction to the constitutional 
authorization. In recent years merely to lay greater stress on the ccr- 
porate nature of the council of ministers a restrictive construction 
and practice has been emerging according to which cnly the plenary 
session of the council of minister could pass decisions or regulations 
of the council. In the further course of constitutional evolution it 
might be conceived that a more accurate formulation of the relevant 
provision of the constitution may put a bar to a construction gcing 
too wide. 

Within the sphere of the constitutional definition of the corpcrate 
character of the council of ministers perhaps the mutual relations of 
the president of the council and the plenary bcdy may be made sub- 
ject to a legal regulation. In this respect the socialist constitutions 
adopted the solution that the president of the council conducts and 
directs the work of the council of ministers; in this capacity he con- 
venes the meetings of the council, he has important functions in pre- 
paring the meetings, drawing up their agenda, the formulation of the 
regulations and resolutions of the council, and he signs the regulations 
and resolutions adopted by the council. He sees to the enforcement of 
the regulations and resolutions of the council of ministers, supervises 
the enforcement of them by the agencies subordinate to the council of 
ministers, between the meetings of the council coordinates the activi- 
ties of the members of the council and subordinate agencies. These 
powers, and the confidence in his person, ensure a prominent position 
for the president of the council of ministers in the socialist govern- 
mental organization even if his individual competences in respect 
of this organization is not significant. 
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An important safeguard of the collective character of the council 
of ministers is that the president of the council has no competence 
which may be separated from that of the plenary body. In this respect 
it is a specific trait of the Hungarian constitution that the competence 
of the president of the council of ministers includes the direction of the 
operations of ‘‘the agencies directly subordinate to him”. By this pro- 
vision the constitution defines the individual competence of the presi- 
dent of the council in directing these agencies. This provision reflects 
the conditions of the period of transition. As a matter of fact the 
constitutional law effective at the time of the adoption of the con- 
stitution considered the prime minister a departmental head in respect 
of the central administrative agencies operating in a non-departmental 
form. The constitution by establishing the actual situation defined the 
individual competence of the president of the council in respect of the 
direction of these agencies, and conferred on him also the power cf 
issuing regulations in this scope of duties. [Clause (3) §. 26 of the 
constitution.] Otherwise the president of the council of ministers is 
within the entire sphere of his activities, also in the discharge of these 
responsibilities, subordinate to the council of ministers. The regula- 
tions he issues in this sphere are government regulations, i.e. these 
must not be in conflict with the regulations and resoluticns adopted 
by the council of ministers or, as a matter of course, by the agencies 
of the supreme power. 

In Hungary since the constitution had been adopted the corporate 
character of the council of ministers has gradually come into promi- 
nence in the direction of the administrative agencies of national 
competence, but of a non-departmental character. Their direction 
and supervision are mcstly responsibilities of the ccuncil of ministers. 
The ccuncil discharges these respcnsitilities either directly or through 
the agency of a memter acting within the competence of the council 
(by making use of the pcssibility granted under the constitution, viz. 
that the council of ministers may take action in any matter within the 
competence of administration through any one of its members). 
[Clause (1) §. 28 cf the constituticn. ] Simultaneously the special compe- 
tence of the president of the council of minist2rs has been gradually 
shrinking, although certain acts of the council of ministers even in 
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recent years seem to assign new, individual powers to the president 
of the council. 

Beyond what has been set forth above perhaps within the sphere of 
the forms of operation of the council of ministers the organizational 
forms of the direct relations of the government and the working 
population may be brought under constitutional regulation. So e.g. 
in an eventual constitutional regulation stress may be laid on the fact 
that in the preparatory stage of definite actions the government enlists 
the cooperation of experts, the delegates of various social and scienti- 
fic organizations, and in important matters of the political, economic 
and social life organizes nation-wide discussions and conferences. 
In the same sphere perhaps reference might be made to the desirability 
of inviting in given cases representatives of social organizations to 
attend the meetings of the government in an advisory capacity. 


c) The administrative organization directly subordinate 
to the government 


It is a characteristic feature of recent socialist constitutions that by 
bringing under regulation the central agencies of the administration 
unlike earlier practice provide also for central administrative agencies 
subordinate to the council of ministers but operating in a non-depart- 
mental form. Still these constitutions also deal with the government 
departments within a limited scope only or simply by way of reference. 
In this direction the Czechoslovak constitution goes farthest, for it 
devotes a single paragraph only to this issue, from the aspect of admi- 
nistration so important sphere. “The government departments and 
the central agencies of the state administration may on the ground of 
the statutes and government regulations and for their enforcement 
issue universally binding legal rules”, as it is laid down in §. 72 of the 
constitution. In this respect the Mongolian constitution is far more 
detailed. The Mongolian constitution contains provisions defining the 
responsibility of the ministers and the chief executive of the central 
authorities, the acts of the government departments and the central 
authorities, and in addition as a wholly novel feature it lays down that 
“the competence of the government departments and the central 
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authorities is defined by the statutes relating to them, which are worked 
out on the ground of the Jaw and approved by the council of minis- 
ters.” (Section 44.) This indicates that the makers of the constitution 
consider a more detailed statutory regulation of the government 
departments an important matter and want to settle the problem by 
specifying the lines of further legislation. Even in this case objections 
may be raised against considering central authorities and government 
departments completely identical. 

For that matter it is a striking symptom that modern constitutions 
do not enumerate the government departments at all. In the course of 
earlier socialist constitutional evolution a practice running against the 
present policy prevailed. From the adoption of the Soviet constitution 
of 1918 onwards each socialist constitution contained a general list 
of the commissariats of the people or the government departments or 
ministries, as the case was, although exceptionally the opposite prac- 
tice was adopted, so e.g. by the Ukranian and Bielorussian constitu- 
tions of 1919.‘? In constitutions of the popular democracies in the 
beginning the not listing of government departments was also exceptio- 
nal only. The institution of the ministries or government depart- 


‘21t is interesting to note that both constitutions contain special solutions 
also in defining the composition of the council of the commissars of the people. 
And Section 14 of the Ukranian constitution lays down that the branches of 
the administration of the country are directed by the special departments of 
the Central Executive Committee, i.e. by the commissariats of the people, 
under the direction of a head elected by the Central Executive Committee. 
Their number, competence and organization are defined by the Central Executive 
Committee. In conformity with Section I5 the council of the commissars of 
the people consists of the president and the commissars of the people. Commis- 
sars of the people are: (a) the chief executives of the departments previously 
referred to; (b) other persons who are specially elected by the Central Executive 
Committee members of the council of the commissars of the people. These 
provisions reflect features left over from the situation characteristic of the first 
months following upon the Great October Socialist Revolution. 

*3 The ministries or government departments are not enumerated in the 
Vietnamese constitution of 1946, in the Rumanian of 1948, and in that of the 
German Democratic Republic, and of the constitutions adopted in the second 
phase of popular democratic evolution, in the Polish constitution of 1952. 
Act Il of 1957 has amended the Hungarian constitution also in this sense. 
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ments are defined by all constitutions, and so also by these, as the 
principal branch agency of the administration, and even if an enume- 
ration is not included, the definition of the number of government 
departments and the fixing of the staff numbers is in most cases referred 
to special legislation or to the act of the agencies of the supreme 
power.“! The latest constitutions contain in general similar provisions. 

While we do not consider the term of ‘‘ministry” or “government 
department’ decisive, still we believe that the arguments advanced for 
or against a constitutional recognition of independent branches of the 
administration rising to government level deserve a closer study. 
No special evidence has to be produced in order to substantiate that 
in a socialist country owing to planned economy it is of a significance 
affecting the social, economic and cultural life of the whole country, 
which of the branches of the administrations reach the level of national 
economy, which branches are in a position which enables their execu- 
tives to discuss their problems within the government. As a matter 
of course a theoretically ideal condition would be the one when all 
tasks significant from considerations of the social, economic and cul- 
tural life of a country would formally be brought into relief as a 
branch specially organized on the level of national economy. However, 
a bar is inevitably raised to this requirement by the circumstance that 
the means and the most important needs of a given pericd absolutely 
demand securing priority for one task or another. To deaJ with all 
tasks on a uniform level would necessarily render difficult, or even 
impossible, the concentration of the available resources on the satis- 
faction of the most urgent needs. In addition an exaggerated increase 


‘4 The Rumanian constitution of 1948 was the first to lay down that the num- 
ber of the ministries and their competence is defined by the Great National 
Assembly of the Rumanian People’s Republic (Section 67). The Polish con- 
Stitution refers only indirectly to this subject: ““The competence of the ministers 
is defined by the statutes’’ provides Section 20 of the constitution. For that 
matter objections may be raised against this method of regulation, for it leaves 
in the dark that it is the department and not the minister that has a sphere of 
competence, 

45 Cf. Section 21 of the Mongolian, Clause 13, Section 50 of the Vietnamese, 
Section 47 of the Czechoslovak constitution. 
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of branches or departments would introduce difficulties in the coop- 
eration of associated branches, even where such a cooperation is 
indispensable for a successful solution of the problems. 

In a bourgeois state in the creation of government departments and 
the delimitation of their scopes of authority, in addition to objective 
factors, in the first place party political considerations and the distri- 
bution of the posts of power may also have a role to play, moreover 
these may eventually prevail before all other factors. However, in a 
socialist state in each case a scientific analysis resting on a combined 
consideration of the needs and the most urgent tasks of the given 
period will decide the necessity of creating special administrative 
branches on the level of national economy. Hence the organization 
or dissolution of a government department will in each case amount to 
an important act of government which clearly requires an appropriate 
preparation of the change to be carried through and on stating the 
reasons of it to the supreme representative organ. Consequently the 
enumeration of the government departments in the constitution would 
tend to reinforce the stability of governmental organization, to a 
certain extent raise barriers to unconsidered reorganizations, unjusti- 
fied mergers of branches of administration, or the exaggerated break- 
ing up of branches. This would in the first place be a theoretical solu- 
tion of the problem, although practical conclusions have also been 
taken into account. On the other hand Hungarian constitutional evo- 
lution Lear witness that the enumeration of the government depart- 
ments in the constitution could not prevent the frequent and often 
unjustified re-shufflings in the administration. It was of frequent 
occurrence that by making use of the deputizing competence of the 
Presidential Council — which by the way does nct extend to an amend- 
ment of the constitution — re-organizations by a formal infringement 
of the constitution affecting government departments were carried 
into effect in a peremptory manner. All Parliament could do was to 
consent to the changes already effected and to clad them in a constitu- 
tional form. The amendment referred to in Note 43 was intended to 
eliminate this formal infringement of the constitution and to prevent 
too frequent amendments of the constitution. By this so to say con- 
cessions were made to the tendencies directed to carrying through 
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changes in the administration organization at short notice. On the other 
hand it is again an experience gathered from the practice in recent 
years that the number of departmental reorganizations was never so 
low as since the constitution has been so amended which would now 
allow of even immediate action in a constitutional manner. This indi- 
cates that in particular in a period of transition the whole sphere of 
problems is subordinate to the governmental methods of the given 
period. 

In this context it should be mentioned that it was nct primarily 
on the considerations set forth above that government departments 
were listed in the socialist constitutions. In the preparatory stage of 
the Soviet constitution of 1918 e.g. the constitutional enactment of 
the commissariats of the people meant the end of the parallelism which 
has been discussed earlier in connexion with the relationship between 
the committees of the Central Executive Committee and the commis- 
sariats of the people. This form of regulation was prompted by the 
circumstance that against the different anarchical opinions emphasiz- 
ing a professional and territorial autonomy in the constitution the 
significance of the existence of central administrative agencies had to 
be underlined with special emphasis. In the course of further evolu- 
tion, from the enactment of the constitution of 1924 onwards, it was 
the existence of a federation that justified the constitutional enactment 
of the commissariats of the people. As a matter of fact from considera- 
tions of the rights and the relationship of the Union and the union 
republics it was nct immaterial which branch should be organized 
as a federal government department, i.e. one which had a centrally 
operating organization In the territory of the whole Union and so also 
in the union republics, and which as departments of the union repub- 
lics, which means that beyond the central agencies of the union the 
branch was subordinate to the council of ministers of the union republic 
and to its supreme agencies, and which should be the branches whence 
there was no direct channel to the council of ministers of the Union, 
but was designated as one within the competence of the union republic 
with activities confined toa union republic. In the popular democracies 
which are not federal states the safeguard aspect of the question may 
be ignored. 
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Nor can we agree with the new trend in constitutional regulation 
which perhaps ewing to the terseness of the regulation appears to 
reduce the significance of ministerial posts and identifies the rights 
granted to a minister in general with the rights of the single-person 
executive of any agency. This method of constitutional regulation lays 
stress on the “civil servant”’ side of the ministerial functions... This 
view obviously does not accord with the intentions of the makers of 
constitutions. An opposite trend may be discovered in the manifesta- 
tions which invariably emphasizes the significance of these functions, 
the increasing responsibilities of ministers andin general the signifi- 
cance of the growing scope of independent actions of the government 
departments and the ministers. It is beyond doubt that in a socialist 
country the legal and political position of the minister and his rela- 
tionship to his department are fundamentally different from those in a 
bourgeois country. In a bourgeois country the department is in most 
instances a subsidiary organ of the minister. It is an agency having 
no rights of its own. On the other hand in a socialist country although 
the department may be considered a fully organized institution 
of the constitution authorized to take action only under the direction of 
the minister, the minister is the responsible one-man head only in 
conjunction with the department, and not in his person. His compe- 
tence is determined by the competence of the department. This sys- 
tem has developed in the legal systems of the socialist countries as the 
outcome of a historical process extending over a sufficiently long 
period. Actually a large number of legally regulated institutions define 
the responsibilities of the department as a collective body and the 
legal position of the minister as the responsible one-man head. 

The individual responsibility of the minister is stressed in the pro- 
visions according to which only such an organ can be considered a 
government department which is headed by a minister elected by the 
agencies of the supreme power. The agencies of the supreme power 
are bound to appoint a minister as the head of a department, whereas 
the direction of other agencies may be entrusted to deputies for any 
period of time. In general the promulgation of sources of law equally 
binding the citizens and all other agencies is designated as the privilege 
of the minister in the highest administrative branches. A privilege of 
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this kind may be conferred upon other agencies only by special autho- 
rity on conditions to be discussed later. Hence these are privileges 
specially attaching to ministerial functions. As a set-off to these then 
the special consequences of ministerial responsibility come into pro- 
minence. In addition the minister has privileges which in general 
conform to those of the chief executives of other administrative agen- 
cies, although as regards these the fact that in these instances a special 
type of national branch agencies presents itself is of a significance 
amounting to quantitative difference. Whereas as regards other natio- 
nal organs the agencies of the supreme power are authorized to lay 
down the inner organization of the organ in question by a unique 
individual act, a minister can in this respect be bound only by genera 
rules. So e.g. in respect of a national agency a special legal rule may 
guarantee the specific legal position of a part of this agency and itsl 
relative independence with respect to its executive. As regards minis- 
tries the emphasis of the responsibility of the minister will prevent the 
enforcement of a provision of this type. Within the organization of a 
government department there is no organ, and there cannot even be 
one, which independently of the minister would have a competence 
which the minister could not confer upon himself. In the same manner 
the minister may rescind or amend the measure of any internal organ 
of his department (this of course does not apply to civil law contracts, 
even when these have been signed in order to discharge economic 
administrative functions). The minister determines the persons within 
the organization subordinate to him to be vested with the right of 
independent decision. Except his right to issue regulations the defining 
of his competence by the superior agencies has the force of instructions 
only. The minister allocates work within his department himself. 

The constitution of the Soviet Union of 1936 establishes the rela- 
tionship between the ministers and their respective departments with 
greatest precision. The constitution mentions both the ministers and 
the ministries as the directing agencies of administrative branches. 
(Sections 72, 75, 76, 84, 87 and 88.) In addition it defines the compe- 
tence of the minister by referring to the competence of the respective 
department (e.g. according to Section 73 the ministers of the Soviet 
Union may within the scope of authority of the corresponding mini- 
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stries, on the ground of the statutes in force, etc. issue decrees, instruc- 
tions, etc. for their enforcement and supervise this enforcement). 
Of the popular democratic constitutions that of the People’s Republic 
of China defines the relationship between the minister and the ministry 
in a similar manner (Section 49), whereas all other popular democratic 
constitution content themselves with mentioning the ministries among 
the supreme agencies of the administration, mostly by enumerating 
them one by one. 

An institution of outstanding importance and indicating the re- 
sponsibility of the entirety of the department is the ministerial collegium 
or board. The roots of this institution go back to the first months 
following upon the Great October Socialist Revolution. In an amended 
form the institution was taken up also in the constitutions until 1936. 
In 1934 this institution was suppressed for some time. This may per- 
haps explain its not being mentioned in the constitution of 1936. For 
that matter Hungarian literature on constitutional law has revealed 
all significant phases of the evolution of the institution of the ministerial 
board in all its details. It should be remembered in this context only 
that in 1938 it became a living institution in the Soviet Union. It has 
come into being in the popular democratic states by degrees. 

After this preliminary discussion the statement may be advanced 
that of all recent socialist constitutions only the Mongolian contains 
provisions which may be accepted as references to the institution of 
the ministerial boards. ““The work of the ministries and their autho- 
rities is organized on the ground of the consistent enforcement of the 
principle of one-man leadership and the collective settlement of the 
problems” (Section 43). However, this provision does not express the 
role of the ministerial boards under constitutional law. The constitutio- 
nal regulation of the institution of such boards is in the first place 
demanded by the important safeguards of constitutional law which 
draw a clear line of distinction between such boards and the consul- 
tative bodies formed by the executives of the various agencies. Gene- 
rally these safeguards are uniform in all socialist states. The most 
important of these may be summed up as follows: obligatory organi- 
zation, the appointment of their members by the council of ministers, 
legal regulation of their operations, obligation of their meeting on 
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specified matters of outstanding importance and at specified intervals, 
the right of the minister and the plenum of the board and its members 
in the event of dissenting opinions to refer matters to the council of 
ministers, which step however, has no delaying force. These safeguards 
evidence that in a socialist governmental organization certain elements 
of collective leadership are encountered even in spheres where the 
efficiency of the operation of the agency would require on the enforce- 
ment of one-man leadership. 

For that matter under the regulation as it is in force now the special 
expression of the responsibility of the minister and not only of the 
ministry is thrust to the background. In this respect beyond a consti- 
tutional enactment of the overall political responsibility of the minis- 
ters the constitutional enactment of their constitutional law, res- 
ponsibility may also be a matter of consideration. This latter institu- 
tion mainly occurs in constitutions of the first phase of popular 
democratic evolution. It is included in the Hungarian constitution 
too. Under the Hungarian constitution [Clause (2) §. 27] special 
legislation will have to bring under regulation the impeachment of 
e.g. the president of the council of ministers, his deputies and the 
ministers. The constitution also provides for the maintenance of the 
constitutional law responsibility. There mention is made of the dis- 
charge of the ministers and not of their recall [Clause (2), §. 23], 
thus expressing that only the act of an agency of the supreme power 
in the state may relieve the minister of an impeachment. So far the 
special act bringing under regulation the procedure of impeachment 
has not been put on the statute book. For that matter similar pro- 
visions may be discovered in other popular democratic constitutions 
of earlier date,*® still no case is known of the enactment of the special 


46 Jn accordance with the constitution of the Bulgarian People’s Republic a 
special act regulates the impeachment of the members of the government and 
the procedure against them (Section 45). Similar provisions were included in 
the first constitution of the Rumanian People’s Republic (Section 73). The 
first constitution of the Czechoslovak Republic went more into details. So e.g. 
it laid down that “‘punishments may be inflicted on the members of the govern- 
ment when in the course of their official functions wilfully or owing to gross 
negligence they infringe the constitution or other statutes. The impeachment is 
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statutory regulation of the procedure. Also it may be stated that apart 
from the exceptions mentioned above the socialist constitutions seem 
to ignore this institution. They cut short the procedure of impeach- 
ment by a simple recall of the minister, or by calling him to account 
under ordinary criminal law. However, this will not necessarily pre- 
vent the maintenance of the institution of impeachment from being 
re-considered, aS executives may frequently perform acts which it 
would be difficult to squeeze into any of the provisions of a criminal 
code, though by themselves these acts may cause enormous damage. 
It is possible that even in socialist constitutional evolution, by leav- 
ing the right of recall intact, the declaration of the exceptional and 
increased responsibility of the holders of the highest offices (e.g. the 
members of the government) and their impeachment under special 
guarantees, or perhaps the referring of such cases to the organ of the 
supreme political power, may become matters worthy to be considered. 
In this case an institution of a transient character would establish 
itself and become part and parcel of the socialist state organism, which 
otherwise would not be in conflict with the general features of the 
council-type form of organization. 

As regards the constitutional regulation of the central administrative 
organization subordinate to the council of ministers, but operating 
in a nondepartmental form, in particular the definition of the various 
types of agencies of this organization deserves attention. As far as 
the definition of the various types is concerned the classification diffe- 
rentiating between the agencies of the supreme power and those 
created by the council of ministers may be studied in the first place. 
Within the limits of such a classification perhaps the supervision of 
these agencies by the council of ministers, either directly or through 
any one of its members, might be laid down on the principle that 
central agencies constituted by the supreme power are generally under 
the supervision of the council of ministers as a corporate body. 


proposed by the president of the National Assembly, the criminal proceedings 
are instituted by Parliament” (Section 91). A detailed regulation was justified 
by the circumstance that the members of the government were appointed by a 
one-person head of the state. 
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A regulation on these lines may adopt a stand also in the matter of 
the level of the source of law which for want of a legislator of minis- 
terial level might bring under regulation problems within his special 
field. (The decrees of the minister in charge of their supervision, or 
of the officer delegated by the council of ministers for this duty may 
at the same time be made the respective sources of law.) 


3. THE SPECIFIC FEATURES OF THE CONSTITUTIONAL 
REGULATION GOVERNING THE LOCAL AGENCIES OF 
THE STATE POWER AND STATE ADMINISTRATION; 
NEED FOR A DIFFERENTIATED REGULATION OF THE 
ORGANIZATION OF COUNCILS 


On the preceding pages on investigating partly the social functions 
of the socialist constitutions, partly the scopes of regulation and the 
structure of the constitution the significance of the constitutional 
regulation of the local agencies of the power and state admin- 
istration has been touched upon. This cannot, however, relieve us, 
on the ground of a detailed analysis of this historical evolution of 
regulation of outlining the role of the constitution in drawing the 
limits of the legal framework of the state organs, the local organization 
of the power and the state administration embracing the wide 
masses of the population. As has already been made clear the func- 
tion of the first socialist constitution, i.e. the constitution of the 
Russian Soviet Federal Socialist Republic of 1918 was to incorporate 
the soviets sprung to life spontaneously into a uniform system on the 
ground of common rules. It is not far from truth when the statement 
is advanced that in the first place the need for a consolidation of the 
local organs and their legal regulation gave birth to the first Soviet 
constitution. It was exactly this need which in the opinion of Sverdlov 
voiced in the Fifth Congress of the Soviets — which adopted the 
constitution — justified its introduction.‘’ Gurvitch, who took part in 


47 [lata Boepoccuiickni cbhe3q Copetos. Crenorpaduyecknit oryet (The Vth 
All-Russian Congress of the Councils. Stenographic Record). 
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the drafting of the first Soviet constitution as an expert, in his reminis- 
cences of the genesis of the constitution pointed out that the primary 
function of the constitution was ‘“‘to create a compulsory system, 
scheme, for the organization of power in the communities, i.e. in the 
countryside’’. In another place of his work he made it clear that it was 
not the government or the party’s vanguard but the millions in the 
countryside, the revolutionary masses, that wanted in the first order a 
constitution.*® Similarly the leading organs of the Hungarian Republic 
of Councils of 1919 expected the legal regulation of the operation of 
the local agencies from enactment of the constitution.*” 

In the process of popular democratic evolution the constitutions 
contributed to building up the organization of the local councils. Even 
in countries where the local agencies of the state power came into 
being from the local popular front type committees (national, popular 
committees, etc.) formed during the Second World War as the result 
of unbroken evolution (so e.g. in Bulgaria, Albania, Poland, Czecho- 
slovakia) the constitutions had a significant share in reinforcing the 
character of councils of the popular organizatory forms so created 
and in the expansion of their role as agencies of the state power. 
In other popular democracies, where the local councils were created 
not in the course of a further evolution of the popular front type 
organization, but by an act from above (e.g. in Rumania and in 
Hungary), it was exactly a function of the constitutions to cast in a 
legal form the ideas embodied by the council type local agencies of 
the state power and also so to say lay down the schedule for the 
creation of such organizations. 

When now socialist constitutional evolution is considered in its 
bearing on the content of regulation, a large number of remarkable 


“8 (Gurvitch, G. S.) [ypeus, [. C.: Actopua Cosetcko&# Koxcrutryuuu (The 
History of the Soviet Constitution), Moscow, 1923, p. 4. 

“8 In several sessions of the Revolutionary Governing Council the idea was 
raised of issuing special statutes, which would have brought the problem under 
regulation as a special rule of law applying to the local agencies. Two drafts 
were prepared with this intention. (See the Records of the Party Historical 
Institute, A.IT/14/11.21724.) The promulgation of the statutes was struck off 
the agenda on the ground that it was the constitution that should settle the 
problems of the local organization. 
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variants wil! be encountered. Perhaps on account of their fundamental 
functions outlined earlier the first socialist constitutions settled the 
problems of the organization of the councils in relatively fullest detail. 
Three chapters of the first Soviet constitution, 28 sections out of 89 
i.e. one third of the constitution of the Hungarian Republic of Coun- 
cils were devoted to the regulation of problems associated with local 
councils. 

The subject-matter of the first Soviet constitution relating to the 
local agencies was yet expanded in the following congresses of the 
soviets by decisions settling the question of dual subordination in 
detail and adopted as supplementary parts of the constitution. The 
Georgian constitution of 1922 consolidated and reflected the experien- 
ces gathered during the four years of soviet construction. On the 
ground of these experiences the Georgian constitution brings under 
detailed regulation the whole system of local soviets (in Chapter 
XIII the constitution deals with the higher degrees of soviets, in Chap- 
ter XIV with the organization of urban and rural soviets, in Chapter 
XV with the competence of the local agencies of the soviet power, in 
Chapter XVI with the departments and their dual subordination, in 
Chapter XVII with the relationship between central and local power). 
After the introduction of the Georgian constitution evolution changed 
its course. The constitution of 1924 brought under detailed regulation 
the federal agencies only. As for the operation of the local agencies 
the constitution emphasized only the fundamental principles which 
had a bearing on the unity of the federal organization. This method 
had its repercussions on the system of regulation adopted by the 
constitutions of some of the union republics. For this reason the 
constitutions of the union republics following in the wake of the 
constitution of 1924 are remarkable for the terse wording of the pro- 
visions on the organization of the local soviets. However, the circum- 
stance was also instrumental in this type of constitution-making that 
meanwhile gradually the statutes of the agencies of the local soviets 
of various stages had been shaped, so that the primary regulation of 
the organization ceased to be the scope of the constitution. 

In fact the constitution of 1936 expanded this system of regulation. 
The federal constitution of 1936 in a few sections summed up such rules 
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of the local organization as were of importance for federal unity. 
The constitutions of the union republics too emphasized the essential 
traits of the soviets only, but with the difference that they went into 
minute details in their regulation of the organizational build-up of 
the administrative system of various stages. 

The constitutions of the popular democracies generally set out from 
the pattern of the constitution of the Soviet Union, i.e. they brought 
under regulation the problem within by far narrower limits than had 
been done in the constitutions of the union republics. It may be said 
that actually all socialist constitutions apply the pattern of regulation 
of the Soviet constitution of 1936. In this sphere not only a study of 
the varying earlier regulation, which reflect the legacy of Lenin with 
yet greater clarity might be of particular significance, but also the 
elaboration of forms of regulation, which perhaps are more subservient 
to the evolution of the local agencies, and to the planting of the poten- 
tialities arising from the council form of these agencies into the minds 
of the masses than those actually known. Obviously a constitutional 
regulation of the organization of the local councils going more into 
details than the earlier would exercise an influence in this direction. 
There is no obstacle whatever to a constitutional regulation of the 
particular spheres of the organization of councils and its activities in a 
more detailed manner than at present, perhaps broken down into 
separate chapters or sub-chapters. In such a contingency constitutional 
regulation might comprise: a. the general traits of the organization of 
councils as a whole; b. the fundamental problems of the structure and 
operations of the council ; c. that ofthe executive committee of the coun- 
cil; andd. ofthe specialized agencies and the relationship between the 
councils and the agencies not subordinate to the former. The relations of 
the councils and the social mechanism, and the basic forms of the mass 
organizational work of the council might perhaps be laid down in 
addition to the particular elements of the organization of councils. 
This method of regulation would render a separate Council Act super- 
fluous. In fact this act comprises all levels of the organization of 
councils with skeleton provisions only and in a wholly unsatisfactory 
manner. In addition the constitution could decree that on the ground 
of the rules of the constitution, statutory rules would settle all pro- 
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blems, such of organization, competence and jurisdiction, financial 
guarantees, on uniform principles for each level of councils. Accord- 
ingly in Hungary communal, district, county, municipal (perhaps 
even metropolitan) statutes could best express the special needs and 
traits of the particular levels of councils. An expedient on this line 
would guarantee the exposition of such problems of the organization 
of councils on a constitutional level as might require justifiably their 
being made known directly to the broad masses of the citizens. In addi- 
tion legislation by various levels of the councils would make it easier 
for the administrative machinery and the elected delegates to become 
acquainted in a concrete form with the organization, right and res- 
ponsibilities of their own councils. It is easy to realize that a uniform 
rule which would settle problems of responsibilities, competences and 
organization on a level which would equally embrace a capital of two 
millions and a hamlet of scarcely one hundred would hardly meet this 
claim. 

The suggestion now advanced here will sound unusual, or appear 
to be almost unfeasible only at the first approach of the problem. 
So e.g. the examples taken from history will also defeat the objection 
likely to be made that a regulation on the understanding as set forth 
here might be apt to burst the framework of the constitution. Yet the 
feasibility of this suggestion is subtantiated also by an investigation of 
the provisions of the Council Act now in force. The Council Act, i.e. 
Act X of 1954, consists of sixty seven sections. Many of these sections 
are but repetitions of the relevant sections of the constitution, or relate 
to problems of detail which are of interest only for councils operating 
on the one level or the other. With the method of regulation proposed 
above, e.g. rules governing the establishing of branch executive com- 
mittee or the secretariat of the executive committee, and a substantial 
portion of relating procedural rules would not be included in the con- 
stitution. The subject-matter of regulation left over could then be 
brought under constitutional regulation in a by far more concise form. 
An argument which may be advanced against the allegation of unusual- 
ness is that the proposed solution, if not consistently, still essentially 
is in a stage of implementation in several socialist countries. E.g. 1n 
the German Democratic Republic, in addition to a consolidated council 
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act, the special regulations of the Council of the State of the 28th June, 
1961 establish the organization, responsibilities and operating methods 
of the village, municipal, regional and district councils. Also in the 
Soviet Union regulations adjusted to various levels of councils embrace 
the particular problems of the organization of local councils.” 


a) The need for a constitutional regulation expressing the character 
of the competences of the council organization 


The constitutional definition of the character and specific features 
of the competence of the councils is of significance in the first place as 
far as the sphere of problems bearing upon the council as an elected 
body and an agency of the supreme power is concerned. A criterion 
of a differentiation of the executive and administrative activities is 
whether the legal system recognized the statutory division of the com- 
petences of the specific types of agencies within the council organiza- 
tion, or contemplates this organization from aspects of competences 
in its totality. Or made clearer, have the plenary session of the council, 
the executive committee, or the specialized agencies any independent 
and exclusive competence, or does law leave it to the council or to the 
executive committee to specify, within the competences defined in an 
overall manner and according to council levels the method of exercis- 
ing certain concrete competences and discharge the responsibilities 
associated with them. The way the problem will be solved will at the 
same time decide whether the executive committee has deputizing 
powers in respect of the council, or the specialized agency may act 
for and on behalf the executive committee ? The permanent uncertainty 
so to say urges a constitutional definition of the principles to be fol- 
lowed by future legislation. A large portion of these problems was 
submitted to an extensive study in Hungarian literature during the 
drafting period of the Council Act of 1954, and also in the course of 
its enforcement. 


50 It should be noted that the community of several localities as a distinct 
category has appeared and was regulated in detail in the socialist constitutions 
recently enacted. (Yugoslav 1963, German Democratic Republic 1968.) 


363 


However, the methods of regulation adopted in recent socialist 
constitutions have urged the re-opening of the study of a problem at 
one time considered settled for good. 

Apparently the Czechoslovak constitution sets out from the assump- 
tion as if the problem of competences were loose in every respect be- 
tween the various elements of the council organization. It has already 
been mentioned that literature goes even beyond the wording of the 
constitution and completely loosens the division of responsibilities and 
at the same time of competences among the councils, the executive 
committees, the sub-committees, and the departments. However, in 
reality the situation is an altogether different one. As a matter of fact 
the Czechoslovak Council Act after vaguely worded provisions of a 
generalized character relating mainly to the principal tasks and appa- 
rently granting complete freedom of action when it comes to define 
the general principles for a practical enforcement of the act, adopts 
the principle of a most rigorous division of competences. Essentially 
this may be said also of the legislation of the German Democratic 
Republic, where not only the divided competences are defined under 
legal rules of a relatively high order, but also the assignment of compe- 
tences inevitable for the smooth transaction of affairs is made subject 
to subsequent legislation. 

The Czechoslovak Act No. 65 of 1960 provides for the exclusive com- 
petence of the plenum of the national committee on a number of mat- 
ters. Such are e.g. the definiticn of the guiding principles of the eco- 
nomic plan and the budget, drafting and approving the Plan and the 
budget, the approval of the economic balance sheets and the closing 
accounts, setting up of economic and budgetary organizations, elec- 
tion of the members and officers of the executive committee, establish- 
ing of sub-committees, election and recall of their members, forming 
of specialized agencies, the appointment, dismissal of their executives, 
election and recall of judges and lay assessors, hearing the reports of 
the judiciary. In addition other legal rules open the path of an augmen- 
tation of the exclusive competence of the national committee; still 
there are provisions in the Council Act which if not expressly so by 
implication expand the exclusive competence of the plenary session. 
So e.g. according to the constitution the superior national committee 
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and the government may set aside any resolutions of the national com- 
mittee of lower degree which are in conflict with the statutes, govern- 
ment regulations and resolutions, or the decisions, and instructions of 
the superior organs of state power and administration. On the 
other hand sections 20 and 29 of the Council Act expressly do not 
recognize a right for the executive committee (the council) to deputize 
respectively for the council (the national committee). As a matter of 
fact the executive committee may only suspend the enforcement of the 
resolution of the national committee of lower degree and may annul 
the resolution only of the executive committee of lower degree. Section 
25 of the Act however explicitly recognizes the competences reserved 
for the plenary session when it lays down that “the council of the 
national committee (executive committee) is free to decide in any mat- 
ter of importance which may have extensive repercussions, provided 
that decision shall not have been reserved for the plenary session of 
the national committee”? [Clause (1) §. 25]. 

The line of division of competences between the agencies of the 
councils operating on different levels is drawn even more clearly in the 
legislation of the German Democratic Republic referred to earlier. 
These undoubtedly new types of rules of law signify an attempt at 
spanning all legal and non-legal aspects of the operation of the organi- 
zation of councils, all spheres of the economic and cultural organizing 
work carried on by the councils, by taking into consideration the 
democratic organizational and operational principles of the council 
system. 

Owing to their instructive character the statutes go into 
minute details, a circumstance which involves the need for frequent 
amendments. For this reason the decree-law authorizes the Council 
of Ministers to adjust “except the agencies of the supreme power” 
the rules governing the activity of the various agencies “‘to the given 
stage of social evolution” (Section 3). This distinction (the special 
provision applying to the amendment of rules on the agencies of the 
supreme power) reveals that the system of regulation in the German 
Democratic Republic rests on a strict delimitation of competences. 

The establishment of the competence of the plenary session is in the 
German Democratic Republic on the whole uniform with that adopted 
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by Czechoslovak legislation ;** the difference being that owing to the 
more detailed regulation in the German Democratic Republic the 
exclusive right of the plenary session to take decisions prevails also in 
respect of certain specialized agencies. Also the cases of a delegation 
or assignment of competences have been made subject to special 
regulation. This a contrario indicates that where no such explicit sta- 
tutory permission exists for such a delegation of competences, a dele- 
gation is precluded. So e.g. in the sphere of the budget, finances and 
prices the “‘district assembly” decides in the matter of the appropria- 
tion of budgetary reserves. In this sphere the district assembly “may 
assign the power of disposal to the executive committee up to specified 
amounts. In like way the executive committee has authority to assign 
the power of disposal to a limited degree to the executive of the depart- 
ment of finances”. (Chapter B, §. 2.) In the same manner the district 
assembly decides on the appropriation of surplus revenue, savings and 
the sums from the funds of national reconstruction, etc. 

Another, yet in its character somewhat different aspect of the same 
problem is to establish, whether or not the council as an agency of 
the supreme power may absorb the competence of its own executive 
committee or of a specialized agency, or to what extent and in what 
form is it authorized to influence the decision of these organs. It is 
obvious that the principle of the delimitation of competences being in 
operation authority granted to an agency to act by absorbing a legally 
defined competence, i.e. essentially by infringing a rule of competence, 
not only amounts to a violation of the law, but in its consequences 
will frustrate the creation of a relatively stable system of procedure 
or legal redress. On the other hand there is no obstacle whatever to 
an action by which a council instructs its own executive committee 
or specialized agency, or an executive committee its specialized 
agency to take a certain decision in an actual case. An instruction is 
unless it infringes the law, binding. Hence e.g. within the limitations 
of a given legal rule, when a chance is offered for deliberation, the 
council or the executive committee may decide, which of several 


51 Cf. e.g. Section 7, Chapter I of the statutes of the district meeting. 
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legitimate alternatives should be adopted by the specialized agency 
for decision. The objection might be raised with reason that in its 
content this expedient is for practical purposes the same as if the 
council or the executive committee had taken charge of decision in 
the matter. Yet legally there is a great difference. With this expedient 
when recourse is had to a legal redress the lawful or the unlawful 
character of the decision would be settled on a higher level by an 
organization of the same type as the one taking the decision. With 
this expedient there remains a chance of interference within an organi- 
zation of the same type when any concrete decision would be con- 
flicting with national interests. For that matter this aspect of the 
problem already leads to the sphere of the institution of dual sub- 
ordination. The conclusion should be made at this juncture only that 
by virtue of the principle of a division of competences also the principle 
should receive a constitutional definition that the decisions of the coun- 
cil are binding on the executive committee and the departments, those 
of the executive committee on the specialized agencies also in concrete 
cases, and all these organs are bound to enforce any instruction which 
does not infringe the law. 

After the definition of the character of the division of competences 
between the council and its agencies there remains the extremely 
important constitutional problem of a legal regulation of the under- 
lying principles of a division of labour between the councils and the 
superior agencies, as well as the agencies of the councils and those of 
the superior councils. Obviously the relationship between the superior 
agencies of the supreme power and the councils is based on the 
principle of democratic centralism, and consequently the relation of 
subordination and superordination between the councils and their 
superior agencies should be considered on the principle of democratic 
centralism rather than on the principle of a hierarchical] order (which 
might embrace bureaucratic centralism as well). This requirement 
at the same time means that the content of this subordination may 
in a concrete form be defined as the obligation of the lower-grade 
councils to perform their activities in conformity with the rules 
issued by the superior agencies of the state power and in general 
with decisions of a normative character. Within these limits they 
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may act independently when they may weigh the pros and cons 
of their action. From this point of view the agencies of the supreme 
power have a specific position. As a matter of fact as regards concrete 
decisions these agencies have authority to issue instructions extending 
to the whole content of the decision, so e.g. they have authority to 
amend the decisions of councils not only on account of an infringe- 
ment of the law, but also from considerations of expediency. However, 
this safeguard has been given a constitutional expression not in con- 
junction with council organization but in connection with the compe- 
tence of the supreme power organization. 

Essentially the same applies to the relations between the councils 
and other superior agencies. Namely the councils are bound by all 
legal rules, as well as by the decisions of a normative character issued 
by the agencies of a higher level within the sphere of their competence. 
Still this means the limit of the sphere of provisions of a superior 
order binding the councils as agencies of power. Hence the conclusion 
may be advanced that the councils act on the ground of legal rules 
and the universally binding decisions or acts of the superior agencies, 
or in other words, in the course of their activities the councils are 
bound to observe the legal rules and the universally binding decisions 
of the superior agencies. The concils of superior grade may set aside 
or amend any acts of the councils of lower grade conflicting with this 
maxim. 


b) The problem of a detailed constitutional definition of the 
councils’ mass organizational pattern 


So far in the legal regulation of the organization of local councils the 
mass organizational patterns coupled with the councils have remained 
in the background. In the constitution as well as in the Council Act 
the circumstance that in its operations the councils rely directly on 
the population has been referred to rather in the form of a fundamental 
principle. The evolution of the council system in recent years has 
however not only demonstrated that the organizational forms attached 
to the council organization tend to become more distinctive to a grow- 
ing degree and in addition to organizational forms coupled with the 
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council as an elected agency of the supreme power corporate bodies 
or committees assisting the executive committees and the specialized 
agencies in the performance of their specific functions have been 
emerging in increasing numbers; it has also proved that to give shape 
to this recent evolution the regulation which reduces these direct 
organizations of the population to a second-rate role is to some extent 
inadequate. It is not a question anymore of inviting or not inviting 
these organizations by the governmental agencies as they happen to 
choose to take part in the discharge of certain governmental functions, 
in fact in a number of cases legal rules decree the compulsory soliciting 
of these organizations’ view. In addition the earlier consultative 
capacity, extending to the discharge of supervisory functions at most 
has in may cases widened to an independent scope of authority. The 
functions of these organizations tend namely to expand to an extent 
that not only the governmental agencies rely on them in the transaction 
of their business, but also they themselves have a share in the per- 
formance of governmental duties on their own responsibility. In any 
event this trend puts the problem of the necessity of a legal regulation 
in another light. When earlier a regulation going into detail could be 
discarded in this sphere evoking that statutory limitations might 
hamper the development of these forms, at present even in this sphere 
the definition of the principles of a legal regulation in a statute of 
higher order has become a commanding necessity. On this understand- 
ing dependent on the character of the particular organization a 
detailed regulation may be reserved for rules of a lower, perhaps local, 
order. For that matter, as has already been made clear the system of 
regulation has to attach to the particular types of agencies in the 
system of councils. After stating these general principles here only 
the most prominent mass organizational forms coupled with the 
councils will be dealt with. Only those forms will therefore be discussed 
which for legal regulation may display particularly interesting new 
problems. 

Among the mass organizational forms coupled with the councils 
in the first place the institution of the public or mass meetings should 
be mentioned. In the course of the over forty years evolution of socialist 
statehood, several types of the institution of mass meetings concomi- 
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tant with council organization or having had repercussions on the 
structure of this organization, have come into being. 

During the latter years, in a process of strenthening the directly 
democratic elements of the council organization the possibility of 
forming so-called councils without councils i.e. of an organizational 
form where the constituents themselves, without the cooperation of 
delegates would form the councils, has again come into prominence. 
As a matter of course the existence of an executive committee and its 
function in the discharge of current duties is recognized also when 
this method were adopted. It should be noted that the idea is by no 
means a new one. So e.g. according to the draft of the Soviet con- 
stitution of 1918 as published on the 19th June, 1918, in communities 
of less than 2000 inhabitants all enfranchised members of the com- 
munity were also members of the “soviet”. The draft called these 
directly democratic organs “soviets’’, as opposed to the organs 
composed of the delegates of the larger communities, towns and 
““volosts’”’, which were called “soviet deputatov”’, or when abbreviated, 
‘‘sovdep’”’.>? That the draft was widely known and the circumstance 
that its introduction was hampered by practical causes rather than 
theoretical considerations was indicated by the fact that this distinction 
figured among the hand-written notes of Lenin on one of the copies of 
the draft.* 

The final wording of the constitution of 1918 ignores this institution, 
however it declares that “in rural communities where it is feasible 
matters of administration should be settled directly in the general 
assemblies of the constituents concerned“ (Note to clause b, Section 
57). This solution does not authorize not to form a soviet, but it 
provides that in small settlements the direct meetings of the population 
act within their own competence. During the period since elapsed 


82 (Gurvitch, G. S.) Fypeuu, T. C.: Actropua Cospetcxroé Konctatyyuu (The 
History of the Soviet Constitution), Appendix XV. 

53 Cf. CraTbH 0poeKTa KOHCTHTYIUMM, COCTaBNeHHOrO HaPOAHBIM KOMHCCapHa- 
TOM IOCTHUMH C nonpaBKod B. WM. Jlenuna. Jexpetn: copetckou pnactu (The Ar- 
ticles of the Draft Constitution Prepared by the People’s Commissariat of 
Justice with Observations Appended by V. I. Lenin. The Decrees of the So- 
viet Power), Vol. II, Moscow, 1959, p. 547. 
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several rules were introduced which affected the functioning of the 
public meetings. Recently a further developing of the institution was 
called for. In conformity with the provisions actually in force the 
soviet may convene the public meeting, whose resolutions passed in 
specified matters are binding also on the soviet. Resolutions of the 
meeting which infringe the law can be set aside only by superior-grade 
soviets.*4 

A partly similar form of public meetings was introduced by the 
first Rumanian Act on popular councils. This act made the public 
meeting the fundamental safeguard of the popular character of power 
and the system of councils. According to the Act the trimestrial public 
meetings would have exercized the right of the supervision over the 
delegates’ activity, their calling to report back their regular instruction 
and recall. 

For that matter the local agencies of the supreme power are free in 
their sphere of operation to convene the electorate and to discuss in 
these meetings topical problems of local or national interest. These 
public meetings are generally consultative organs, they cannot pass 
resolutions binding on the council; however, in certain cases even 
legal rules may decree their convention and inviting their advice on 
definite matters.*> Accordingly several types of public meetings may 
be distinguished, viz. (a) the public meeting created in a directly 
democratic form and operating as the local agency of the supreme 
power (council without council); (b) public meeting in addition to the 
existing council operating as a form of maintaining contact with the 


54 Cf. O nonoxeHnn cenbcKux cxogop. Yuactrne o6mectBenHocTu B paGoTe 
MECTHBIX COBeTOB (COOPHHK BOKyMeHTOB) (On the Position of the Assemblies 
{Public Meetings] of Citizens in Rural Communities. The Participation of 
Citizens in the Activity of Local Councils [Collection of Documents]), Mos- 
cow, 1960, pp. 213 et seq. 

55 In accordance with Decree-Law No. 7 of 1958 and its enacting Government 
Regulation 14/1958(II.18) before the approval of the communal development 
plan and the rate of the contribution to communal development by the council 
“‘the need for the planned objects, the rate of the contribution shall be discussed 
with the population in village meetings, small meetings organized in constituen- 
cies”’. 
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masses, with a competence of its own, or in a consultative faculty; 
finally c. the system of primary assemblies like public meetings which 
carry on a permanent supervision over the elected representative 
agencies. 

All types of public meetings here enumerated are as institutions of 
direct democracy in harmony with the council form. However, the 
institution of the public meeting without council necessarily entails 
an appreciable increase of the number of members of the executive 
committee, which for practical purposes amounts to a reinforcement 
of the representative element. Hungarian evolution does not show 
traditions of this type. In Hungary the conditions exist mainly for the 
introduction and development of the other two types of public meet- 
ings. At least experience has accumulated in the spheres of both the 
public meetings in the matter of policy-making plans of the community 
and the reporting back meetings of the council members. When pro- 
perly organized the public meetings of these types would beyond 
establishing a system of the efficient supervision over the delegates’ 
activity by the electorate, as agencies of the local public opinion 
extend their assistance to the councils in settling certain problems. 
In addition no barriers should be raised to a tendency which by making 
use of these organizational forms would on the ground of a legal rule 
authorize the public meetings to pass resolutions in specified matters 
which would be binding also on the council. No matter which of the 
proposed solutions would prevail, from what has been set forth so 
far it stands to reason that neither the institution of the public meet- 
ing can be developed in default of the legal regulation of its most 
important aspects and functions. 

The activities of the committees of the local councils have received 
the most comprehensive statutory regulation of all other elements of 
the councils in charge of mass organizational functions. A large 
number of papers and monographic research work of Hungarian 
legal literature indicate that writings have elucidated an appreciable 
portion of the problems of the historical evolution of the council 
committees and also the relevant theoretical aspects. Consequently 
in this place only the problems relating to recent statutory regulation 
will be dwelt upon, although the legal position of the committees, 
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their structure and activities are still the most controversial elements 
of the council organization. 

In the course of evolution legal regulation provided for this scope 
of the operations of the council not always on a uniform level. In the 
first constitutions the narrower bodies of the council members were 
referred to mostly in conjunction with the regulation of the sections 
and departments of the local agencies of the supreme power. These 
narrower bodies disappeared from the socialist constitutions at the 
same rate as they were replaced by permanent committees of an 
advisory character. It was not by mere chance that the narrower bodies 
turned up on the level of a constitutional regulation only at the time 
when the possibility or the need of their vesting with authoritative 
rights again emerged. This may to a great extent account for why in 
recent constitutions these council committees have again been men- 
tioned. The Mongolian constitution contents itself with laying down 
that the councils organize committees “‘corresponding to the branches 
of their activities’ and “‘these cooperate in their operation with exten- 
sive network of activists of the workers” (Section 60). This provision 
means that the committees may function as advisory organs, yet it 
raises no barriers to a regulation going into details to develop them 
to the level of branch administrative agencies. On the other hand the 
Czechoslovak constitution expressly setting off from this latter notion 
brings under regulation the organization and functions of the 
specialized committees of the national committees. As laid down in 
the constitution, the specialized committees discharge initiative, super- 
visory and executive functions asthe organs of the national com- 
mittees. 

Czechoslovak literature emphasizes the role of these committees 
mainly in this connexion. However, there are views encountered which 
seek to discover a possibility for these committees to exercise the 
authoritative functions of the specialized agencies in the first place in 
small communities. 

In constitutional law literature for a long time already discussion 
has centred round the problem whether these committees should 
properly be formed solely of councillors, or perhaps committees of 
mixed membership would be more to the purpose. In the beginning 
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the partisans of mixed committees, as an argument to support their 
stand, evoked the need for an expansion of the mass organizational 
activities. However, as soon as the path was opened for vesting the 
committees with official powers the better method of a participation 
of experts on the committees was also adduced for the support of a 
mixed composition of the committees. This latter argument in fact 
decides the problem in favour of the mixed composition. 

However, on the plane of a constitutional regulation vesting the 
committees with official power also raises special problems. Before 
all the questions has to be answered ; what legal rule and of what level 
and on what conditions can take the first steps in this direction even 
when a rule of higher order, let us say the constitution or perhaps a 
council Act in a general form has already thrown open the path to an 
evolution with this as its ultimate goal. In this respect a rule govern- 
ing competence applicable to cases of a consultation with the com- 
mittee, or its vesting a supervisory authority would hardly suffice. 
It is easy to realize that each superior agency may enjoin on any of 
its subordinate agencies e.g. to consult a council committee. The 
council for its part may with a compulsory force instruct any of 
its committees to perform certain advisory or supervisory functions. 
However, within the sphere of vesting the committees with official 
authority the proper course is to clad a rule of law with the power of 
action which is of the same hierarchical level at least as the rule 
amended by the new definition of the competences. However, in Hun- 
gary the declaration of this straightforward rule is for the time being 
hampered by that the permanent committees are not considered 
specialized agencies, and they are not even integrated into the system of 
such agencies. Therefore simultaneously with the definition of the given 
concrete competence also the position occupied by the committees in 
the administrative procedure, its forum of appeal, or possibly the 
obligatory cooperation of experts in specified matters should be settled. 
Owing to these difficulties the adoption of a general rule suggests itself 
which would empower legal rules of the highest order only, such as a 
statute, decreelaw, decree of the council of ministers, to invest council 
committees with official authority. (Perhaps competences defined by 
a local decree may constitute an exception.) 
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¢) Activities of the council members in the constitutional regulation 


The scope of activities of the councils, their relations to the social 
organizations and the population in the area under their control are, 
determined by the forms of the council members’ activities conducted 
between the sessions and the work done by them individually or in 
committees. The individual activities of a council member are mainly 
confined to his constituency. In this respect there is a remarkable 
difference between the activities of the members of the councils of 
lower and higher order. In this sphere beyond the reporting back 
meetings and the calling hours the scope of regulation is defined by 
the extent to which the constituency of the council member is con- 
sidered an area for the organization of social activities or in given 
cases for the conduct of administrative matters, and not only the 
arena of canvassing activities. In Hungary and in the socialist countries 
several experiments were made in the course of which council members 
did not cooperate in the organization of certain social activities in the 
constituency only, but by virtue of a resolution of the council or the 
executive committee had to be consulted before a number of individual 
matters affecting the citizens directly were to be settled. Cases are 
known when in matters of minor importance council members 
discharged authoritative functions by virtue of a commission received 
from and on the responsibility of the communal or municipal executive 
committee. These experiences and potentialities of the work carried 
on by council members have so far been explored imperfectly only. 
After an analysis going more into the details a legal regulation might 
define the scopes and limitations of such authorizations. 


d) Evolution of the constitutional regulation of the councils’ 
administrative organization 


The detailed character of the statutory regulation defining the 
structure and operation of the administrative system of the councils 
is quite conspicuous. Following from the safeguards of democratic 
centralism several inner organizational problems of the administrative 
organization of the councils have been brought under statutory 
regulation in as detailed a form as is unknown to the inner structure 
of the administrative system in any bourgeois state. In particular the 
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principle of dual subordination required a detailed legal definition 
in some instances laid down in the highest order source of law of the 
forms of subordination and the scope of issuing instructions. The 
more attention has to be directed to the terseness of the wording 
of the constitutional regulation. Yet the constitution ought to extend 
to the essential elements also inthis sphere.In the following the prob- 
lems of a legal regulation will be investigated mainly from this aspect. 

The increasingly exacting claims laid to the activities of the councils, 
the probability of shifting the burden of the duties of specialized 
agencies on the council committees, the problem of the corporate 
specialized agencies raises in its foundations the problem of reviewing 
the constitutional regulation relating to the executive committees. It is 
becoming more and more obvious that the role and specific functions 
of the executive committees in the council organization have to be 
defined with a precision greater than that of before. As a matter of 
fact in keeping with the increased activity of narrower bodies formed 
of council] members the executive committee may easily forfeit some 
of its significance. So far constitutional regulation contented itself 
mostly with laying down that the executive committees were the 
executive-operative agencies of the councils. But this definition might 
as well be applied to a number of other agencies of the council. The 
fact that in this sphere the council Acts failed to advance new solutions, 
added to the difficulties. This may explain perhaps why at present 
opinions have cropped up which question the necessity of executive 
committees.®* Positions of this sort, however, seem to ignore the most 
universally acknowledged experiences of organization. However 
extensive a competence would be granted to the councils in the sphere 
of specialized administration, however much the local branch agencies 
of the specialized administration would consist of council members 
there will invariably be a need for an agency which permanently 
ensures the territorial coordination of the operations of the system 
of specialized agencies which may be prone to put into prominence 
sectoral or departmental interests and which marshals these operations 


5@ Morawski, W.: O niektérych problemach nadzoru nad radami narodowymi 
iich organami (Some Problems connected with Supervision over Local Councils 
and Their Organs), Padstwo i Prawo, 1957, No. 11, p. 821. 
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towards a common goal. This is exactly the primary role of the exe- 
cutive committee. This goal may be served by a constitutional defi- 
nition of the mass organizational forms coupled with the executive 
committee. The character of the activities of the executive committee 
offers a direct opportunity for the creation of complex committees 
or bodies where a variety of specialized branches may combine for 
the execution of a specific task. The drafting of the complex plan and 
budget of the territory under the executive committees’ control may 
become a similar sphere of operations. The work of the various mass 
organizational! forms active on a territorial basis, e.g. the tenants’ 
committees, the street committees, affecting several administrative 
sectors indicates the need for close ties with the executive committee. 

The socialist constitutions have given unjustifiably little heed in the 
past as well as in the present to the professional administrative machi- 
nery operating within council organization. It would not be an 
exaggerated statement to say that behind this attitude a position 
which may be discerned feels somewhat ashamed of the existence of a 
professional administration. In 1918 this may have been justified, in 
the constitutions enacted in the period since elapsed this was the less 
justified. As a matter of fact at the time of the introduction of the 
constitution of 1918 the problem of the transition to Communism 
was not cleared at all. The constitution too reveals in many respects a 
conception as if the workers would be capable of attending to duties 
of administration handled up to then as special responsibilities within 
a very short time. For this reason it may appear to be justified when 
the first Soviet constitution merely mentions the official machinery: 
“In the interest of meeting the responsibilities devolving on the agen- 
cies of the Soviet power by the side of the soviets (urban and rural) 
and the executive committees (oblast, gubernium, uyezd and volost) 
departments shall be formed headed by a departmental head.’”*? In the 
wording of the constitution only the term departmental head reveals 
that there is a case of an administrative or official machinery present. 
As a matter of fact according to the usage of the constitution this 


§7 Section 63. The instruction issued in the autumn of 1918 declares without 
the constitution having been amended that it was not necessary to organize 
special departments attached to soviets in villages. 
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department may easily be identical with the sections formed of the 
members of the soviet or the executive committee.* In this respect 
the subsequent constitutions offer a more extensive regulation. So e.g. 
the constitution of the Hungarian Republic of Councils of 1919 already 
reflected the recognition of the importance of such an organization 
not so much on the ground of domestic experiences as that of the 
Soviet Union. The constitution laid down that in matters of national 
importance emerging within the sphere of operation of the councils 
also agencies not subordinate to the council may take action. Further- 
more the constitution defined the activities of the president of the 
executive Committee and his deputy, and of council members acting 
independently. Detailed provisions were included on the specialized 
agencies or the sub-committees which similarly to the soviet sections 
were formed mainly of council members but other experts could also 
be members. There is reference to the employees of the organization. 
(The council employs and dismisses the employees.) The constitution 
declared the principle of the election of the staff members. However, 
even this constitution set out from the assumption of the short-term 
prospects of a professional specialized organization. Subsequent 
evolution forecast of necessity a longer term for the survival of the 
professional specialized agencies. So the frequently quoted Georgian 
constitution devoted a separate chapter of eight sections to the legal 
position of the departments and the rights of the departmental head. 
In this constitution all elements of a collective direction have been 
jettisoned, and in addition to guarantee professional competence the 
constitution specially lays down that the departmental head must not 
be member of the executive committee. The constitutions of the union 
republics drawn up on the pattern of the Soviet constitution of 1924, 
then later on, the constitution of 1936, did not even mention these 
agencies. As regards the local administrative organization the latter 
referred to the constitutions of the union republics. As a matter of 
fact the chapter of the constitutions of the union republics dealing 
with local agencies devoted many more chapters to the administrative 


§§ In this connexion see Bihari, O.: A tandcsok bizottsdgai (The Committees 
of the Councils), Budapest, 1958, pp. 43 et seq. 
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machinery; the departments were enumerated according to the terri- 
torial units of the state administration together with determining the 
hierarchical order of the departments. 

In the course of popular democratic evolution the survival of the 
earlier organization of the civil service hampered the regulation of the 
local administrative organization. However, even so the first con- 
stitutions made mention of the departments in a section or two. Later 
on also the problem of dual subordination was settled (e.g. in the 
Bulgarian constitution). However, the departments in general were 
simply mentioned and often the settlement of the hierarchical order 
of the departments was left to special legislation. 

A new element of the Czechoslovak constitution is the total omission 
of a mention of the professional administrative machinery. This to a 
certain extent gives the impression as if a professional machinery were 
already absent and the elected council (national committee), its execu- 
tive committee (council) and the specialized agencies (which are 
authorized for the discharge of official functions) meant the total 
organization subordinate to the council. Only clause (1) of Section 
35 of the constitution mentions that the national committee may 
establish councils, specialized agencies and “other agencies”. This 
reference to the “other agencies” is the framework which may com- 
prise also the official administrative machinery. 

This method of regulation is open to argument for many reasons. 
Today the official administrative machinery still occupies a significant 
position in the discharge of responsibilities incumbent on all levels of 
councils. For that matter special legal rules bring under regulation 
the position of the official administrative machinery in all its details. 
These rules indicate that the importance of this organization has not 
diminished at all. Its legal position conforms on the whole to that of 
the official administrative machinery of the Hungarian councils. 

These examples too testify to the need for a constitutional definition 
of the fundamental rules also in this sphere. The wider social super- 
vision over the regulation adopted in the constitution may contribute 
to reflecting both the existing of conditons and the processes of 
evolution even as far as the professional official machinery is con- 
cerned. In this sphere too a definition to be provided in the con- 
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stitution may be demanded by the new trends which in addition to 
developing social methods manifest themselves in the emphasis on 
the importance of professional training the extension of the functions 
of the elected agencies, possibly the extension of the sphere of elected 
agencies (e.g. the election of the departmental heads), the expansion of 
the sphere of bodies partly assisting departmental work, partly acting in 
an advisory capacity or in given cases as organs authorized to decide. 


4. CONSTITUTIONAL REGULATION OF THE JUDICIARY AND 
THE PROCURATORS’ OFFICES 


When the scopes to come under regulation were discussed (Part 
III) it has been made clear that the regulation of the Judiciary and 
the Procurators’ Offices has come to be encountered in the socialist 
constitutions only in the later course of evolution. It may even be 
said that a regulation has become general only after the introduction 
of the Soviet constitution of 1936. (An exception is the Georgian 
constitution of 1922 and the Union constitution of 1924, which also 
settled special problems.) 

Although the Georgian constitution set out from the assumption 
that after the suppression of the counter-revolution the time had come 
for the constitutional enactment of the exclusive administration of 
justice, by the judiciary its relevant provision may be considered a 
perspective to be achieved. “All litigious civil and criminal matters 
shall come within the jurisdiction of the judiciary and no other 
authority shall perform judicial functions” provides Section 98 of the 
constitution. In the next provisions the constitution substantiates the 
need for organizing uniform people’s tribunal by the requirement to 
lay down in statutes the ‘new economic policy” the significance of 
an increased protection of the conditions so created and a “‘strict 
protection of citizens’ rights”. For that matter these provisions may 
be accepted as accounting for the constitutional enactment of the 
organization of the Judiciary (Section 96). 

When the constitution of 1924 was adopted the incorporation of 
the fundamental rules applying to the Supreme Court and the Pro- 
curators’ Offices in the Soviet Union in the constitution was down- 
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right indispensable as without a constitutional provision the questions 
brought under regulation in this sphere would have remained within 
the exclusive competence of the union republics. Hence in the sphere 
of the organization of the Judiciary and the Procurators’ Offices the 
federal constitution was the express legal basis for the creation of 
federal organs. 

The union republics did not follow the example of the Georgian 
constitution. Not even having the pattern of the constitution of 1924 
in mind did they incorporate in their constitutions the provisions 
governing the organization of the Judiciary and the Procurators’ 
Offices. This happened by no means by chance. The reason was rather 
that the situation foreseen by the Georgian constitution as regards 
the evolution of the jurisdiction of the courts failed to materialize. 
As a matter of fact in the twenties the organization of the Judiciary 
of the union republics was already in a state of consolidation. However, 
this did not by far mean the consolidation of the uniform system of 
socialist administration of justice. For example, in criminal cases the 
Soviet Judiciary had not yet had an exclusive jurisdiction. Essentially 
administrative agencies, the judicial boards of the OGPU proceeded 
in criminal cases of extreme gravity. The Act of the 10th July, 1934 
put an end to this situation and referred also such cases to the general 
jurisdiction of the courts.®® Thereafter also other rules of law of out- 
standing importance had a bearing on the evolution of the judiciary. 
So among others the Act of the 20th July, 1936, on the all-union 
commissariat of justice of the people, in many respects promoted the 
separation of the competences of the administration and the Judiciary. 
In fact it was only in the mid-thirties that the evolution of the organiza- 
tion of the socialist Juridiciary could be considered closed. 


a) The judiciary 


In the course of evolution following upon the promulgation of the 
Soviet constitution of 1936 the sphere of regulation including the 
legal elements of the organization and activities of the Judiciary and 


5 For details see (Karev, D. S.) Kapee, A. C.: Oprannm3auma cyna A OpoKy- 
parypyy Bp CCCP (The Organization of Courts and Procurator’s Offices in the 
Soviet Union), Moscow, 1954, p. 116. 
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requiring a constitutional regulation may be considered definitively 
formed. This sphere is identical with the overall constitutional law 
principles of the organization and activities of the Judiciary. In the 
sphere of the organization and activities of the judiciary both the 
literature dealing with the organization of procedure and the adminis- 
tration of justice, and the literature on constitutional law underline a 
number of fundamental principles, which in addition were grouped ina 
most variegated manner. In this analysis of the general elements of a 
constitutional evolution it is thought that a presentation of the relevant 
literature may be unnecessary and the universally accepted system may 
be taken as a starting-point. Accordingly the socialist constitution lay 
down in most instances the following principles: 1. administration of 
justice by the courts of law; 2. uniformity of the administration of 
justice; 3. the principle of the collegiate administration of justice; 
4. participation of the lay assessors and their equal official standing 
with the professional judges; 5. election and recall of the judges, their 
obligation to report back; 6. judicial independence; 7. the right to 
defence; 8. publicity of trials; 9. the right to the use of the native 
language; 10. the right to appeal from judgements pronounced by the 
court; 1]. the subordination of the judges to the law only.® 

The first part of these principles are mostly of an organizational 
character, whereas the principles listed in items from 7 to 11 are more 
of a procedural type and will predominate in the first place in the 
course of the action of the court, although the principles relating to 
the organization of the courts may also have procedural repercussions. 
As regards the system of the constitution the coupling of the principles 
of organization with the maxims bringing under regulation the 
judiciary appear to be the obvious course. The principles of the 
structural organization of the judiciary will manifest themselves in a 
special form even when some of their traits are uniform with principles 
enforced in other spheres of the governmental organization (in the 
first place the principle of election and recall, and the obligation to 
report back should be mentioned). 


°0 Beér— Kovdcs— Szamel: Magyar allamjog (Hungarian Constitutional 
Law), Budapest, 1960, pp. 409 et seq. 
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The situation is an altogether different one in respect of the principles 
of procedure. Part of them are not principles of the operation of the 
judiciary, but may be included among the safeguards of personal 
liberty as essentially fundamental civic rights. In the first place the 
right to defence should be mentioned. When the civic rights have been 
analysed, it has been made clear that the right of defence is in fact 
one of the fundamental civic rights and in principle this right should 
be regulated in conjuction with the other civic rights. This policy 
would also be supported by the circumstance that the accused has this 
right not only in the course of judicial procedure but in the entire 
course of criminal procedure at its any stage. Yet it has become almost 
a tradition in all socialist constitutions to attach the right to defence 
to the provisions on judicial organization. 

The freedom of the use of the native tongue is in a socialist state a 
principle of the operation of the entire governmental machinery. This 
freedom prevails also in the course of the administrative procedure. 
Its inclusion among the rules of the judiciary appears to be justified 
at most only when it is not specially mentioned elsewhere, e.g. among 
the civic rights. In the Hungarian constitution and also in the majority 
of socialist constitutions it is a shortcoming of the technicality of 
drafting that this civic right does not appear at all, or only within the 
part dealing with the Judiciary. The idea suggests itself to include the 
right to the use of the native tongue among the principles of operation 
valid for the whole state organization. 

The right to public trial is a feature of the proceedings at law, and 
at least during the judicial process unless special conditions prevail 
the public cannot be excluded. The question may be raised of the 
improvement of the institution in a sense to limit the right to procedure 
in camera in its content also and not only by a reference to the form 
of the source of law. 

The principle of appeal from the judgements of the courts of law 
(i.e. the right to legal redress) is again merely a general principle which 
prevails also in other spheres of governmental operations, so e.g. in 
the administrative procedure; however, it appears with a claim to the 
exclusion of exceptions only in the judiciary. Whereas in the adminis- 
trative procedure on the presence of certain conditions in a relatively 
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large number of cases no appeal shall lie against a decision, and a 
decision may be enforced even before an action for remedy has been 
filed, in the course of judicial proceedings an appeal cannot be refused 
even by way of exception and a judgement is enforceable before the 
appeal has been heard only in civil and special cases and only when 
full compensation is guaranteed. Today the principle of the right to 
appeal from judgement prevails in judicial proceedings in all socialist 
countries, so that its incorporation in the constitution (possibly with 
its most important safeguards) is in all respects justified. 

Before proceeding to problems of the constitutional aspects which 
may be raised in connection with the content of the organizational 
principles, a brief survey will be offered of the institutions which in 
the course of latest socialist constitutional evolution have emerged, if 
not inall cases ina rule of law of constitutional force, still as institutions 
of a universal significance attached to the judiciary, which may require 
a constitutional definition. The gradual expansion of the role of the 
judiciary and its significance may be observed in the government 
organizations of the socialist countries as a generally prevailing trend. 
The regulation confirmed by the Act of the 13th February, 1957 and 
bringing under regulation the organization and operation of the 
Supreme Court of the Soviet Union denotes the Supreme Court to act 
as supreme supervisory agency over judicial activities in the whole 
territory of the Soviet Union and authorizes the Supreme Court to 
take initiative in respect of legislation.“! A somewhat similar tendency, 
but devoid of the right to initiate legislation, is indicated by the pro- 
vision of the standing orders of the Hungarian Parliament which 
authorizes the president of the Supreme Court to attend Parliamentary 
sessions in an advisory capacity. Obviously the authorization of the 
presidents of all courts of law to attend the sessions of the councils 
of a corresponding level would contribute to the creation of corres- 
ponding forms of the relationship between the Judiciary and the 
executive power. The institutions should also be mentioned in this 
context which as safeguards of the independence of the judiciary 


$1 O nonoxeHuH Bepxosyoro Cyna CCCP (On the Status of the Supreme Court 
of the Soviet Union), Section 1. 
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might require a constitutional regulation. There is e.g. the specific 
immunity of the judges which permits the institution of criminal 
proceedings against judges under special safeguards only. In the Hun- 
garian People’s Republic e.g. proceedings can be instituted against a 
judge only on the proposal of the Procurator-General, approved by 
the Presidential Council of the People’s Republic. Similar conditions 
have been specified also for disciplinary proceedings against judges. 

The content of the majority of organizational principles and their 
forms of regulation may now be considered as properly elucidated. 
However, the one or the other of these principles may demand a more 
precise formulation in keeping with the level of constitutional evolu- 
tion, inasmuch as the present formulation affords an opportunity for 
an occasionally unjustified expansion of the content of regulation. 
Such a principle is e.g. what is called in the literature of procedural 
and constitutional law in general “‘administration of justice exclusively 
by the courts of law”. Obviously this principle will have a sense only 
when it is accepted in the substantive, and nct only in the formal sense. 
As a matter of fact in a formal sense this principle merely declares 
that the activity qualified under statutory law as the administration 
of justice can be performed only by agencies qualified under statutory 
law as courts of law. However, this statement by itself might as well 
permit the complete abolition of judicial activity. Therefore at least a 
minimum definition of the substance is essential as regards the criteria 
of both the activity (in this case the matters to be referred to the courts 
of law) and the judiciary. It is outside the scope of this paper to 
analyse the material of the dispute centred round the definition of 
judicial activity. (On the whole this dispute runs parallel to that 
concerning the definition of the state administration). It is rather the 
possible trends of a definition of the substance, which may be incor- 
porated in a constitution, to which attention should be paid, it 1s 
held by this author. As regards the cases heard in courts it would 
obviously be too vague simply to refer to “subject matters of litigation”’. 

The monopoly of the administration of justice has established 
itself in this wide sense nowhere. This statement could somewhat be 
narrowed down by a reference to criminal and civil cases, still this 
restriction would carry in itself the formal element which would 
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submit the definition of judicial activity to a statutory regulation on 
the one part, and would in a socialist system of law, where by the 
side of these two “classical” branches of law also the other branches 
of law may give expression to cases where the cooperation of the 
judiciary may also be of significance, fail to find an expression for 
the definition of the content as a whole, on the other. In all likelihood 
the demand to a definition comprising all elements of a content 
definitively determined under the constitution cannot even be raised. 
Rather the definition of the minima to be guaranteed in all circum- 
stances should be made a target to be achieved. Such minima are 
e.g. personal liberty and inviolability, or any other matter affecting 
personality. The situation is an altogether different one in the sphere 
of the organization of the Judiciary. The independence of this organi- 
zation and its subordination only to the law are such as may be 
considered the Judiciary’s own and in the absence of such there could 
hardly be talk of a Judiciary. 

It is partly this sphere of problems where the problem of the con- 
stitutional regulation of the social administration of justice emerges. 
So far the principles of operation and organization of the administra- 
tion of justice by social organizations could not receive a detailed 
definition in the socialist constitutions. Still the principle whether social 
tribunal should act as a social element of the organizaticn and activity 
of the judiciary in a strict sense, or as for both the cases handled by 
it and its organization as an independent social mechanism has to 
find expression already at present. Actually in the socialist countries 
the administration of justice by society has, in general, been prcceeding 
on two paths, viz. a. through the social tribunals which operate within 
the system of the Judiciary, as its link of the lowest order. This is the 
path followed in the Czechoslovak Socialist Republic and accordingly 
her constitution defines the institution of the administration of justice 
by society in the chapter on the Judiciary. b. The other method is the 
organization of the administration of justice by society as an inde- 
pendent social mechanism, when its relations to the state and social 
organizations have to be settled in a special way. In the Soviet Union 
and to an extent also in Hungary the organization of the social tribunals 
has been proceeding along this path. Even in this latter case there is 
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no obtsacle whatever to a constitutional definition of the system in 
conjunction with the Judiciary by a mere reference to the socially 
organized character of these agencies. There may even be mixed. 
solutions of the question be conceived. 


b) Procurators’ Offices 


Procurators’ Offices were active already during the first years of the 
Soviet power, however, not in an independent capacity, but as part 
of the administrative organization. These were separated from the 
organization of the judiciary by degrees only. According to the Decree 
of the 28th May, 1922, which organized the supervision by the 
Procurators the commissar of the people of justice of the Russian 
Soviet Federated Socialist Republic was appointed head of the 
Procurators’ Offices. Procurators’ Offices in the other union republics 
were then organized on this pattern. The Act of the 20th June, 1933 
on the organization of the Procurators’ Offices of the Soviet Union put 
Procurators’ Offices under central control and created the office of the 
Procurator of the Soviet Union to which the general guidance of the 
Procurators’ Offices of the other union republic were subordinated. 

However, Procurators’ Offices of the union republics continued 
to be subordinate to the councils of the commissariats of the people 
of the union republics. It was only in 1936 when a wholly separate 
organization of the Procurators’ Offices was formed, which was sub- 
ordinate only to the supreme agencies of the supreme power. On the 
other hand, the circumstance that the constitution of 1936, similarly 
to that of 1924, deals with Procurators’ Offices in the same chapter as 
with the judiciary, is an indication of that this separation in fact took 
place only by the time the constitution was adopted and legislation 
was not conscious to an extent to insist upon an enactment on the 
highest level of legislation.*? 


6? When the types of organs were defined, reference has been made tg, papi- 
tions which in legal literature have for a long time ignored the birth of th¥s new 
type of agencies discussed it sometimes among the agencies of the administration 
of justice together with the judiciary, or have failed to mention it specially and 
in all likelihood see it classified as part of the administrative organization. 
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The organization of Procurators’ Offices as distinct from the state 
administrative organs and accountable exclusively to the supreme 
representative bodies constitutes in this epoch in the majority of 
socialist countries an important safeguard of the enforcement of 
constitutionality and the socialist rule of law. Being an organization 
specialized for the protection of the socialist rule of law and consti- 
tutionality it has become a separate entity vis-a-vis the other judicial 
organs and state administrative agencies. The specific nature of its 
activity and the fact that it is subject only to the supreme representative 
bodies justifies that it should be considered as a distinct type of govern- 
ment organs within the structure of the socialist state.™ 

In the sphere of the organization and activities of Procurators’ 
Offices neither the amendments of the constitution of 1936 since 
effected, nor the constitutions of the popular democracies (herein- 
cluded even the latest) nor the legislation on the organization of the 
Procurators’ Offices brought to light a set of problems which would 
require a constitutional definition more detailed than the ones known. 
However, some of the theoretical problems, mainly thcse affecting 
the sphere of general supervision by the Procurators’ Offices could 
be made clear, so that the regulation of the various functions of the 
Procurators’ Offices could be carried through with greater precision, 
and also the definition of the general legality supervision over the 
activities of the social organizations by the prosecution could become 
elucidated. In addition in the sphere of the Procurators’ Offices’ 
activity as safeguards of the effective performance of their functions, a 
few institutions have come into being which make the institution of 
criminal proceedings against procurators dependent on certain con- 
diticns. 


63 OF all the socialist constitutions it is only the Constitution of the Yugoslav 
Socialist Federal Republic which has not adopted the institution of the Procura- 
tors’ Offices as the special Organs destined to protect the socialist rule of law 
and constitutionality. 
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PART SIX 


THE PLACE OF THE CONSTITUTIONAL 
RULES IN THE LEGAL SYSTEM 


1. THE DUAL ASPECT OF THE QUESTION: 
THE CONSTITUTION AS AN INSTITUTION OF LAW AND 
THE PLACE OF SOME OF ITS PROVISIONS IN THE 
LEGAL SYSTEM 


After surveying the social functions of the socialist constitutions, their 
types, structure, and the fundamental traits of their positive substance, 
their novel features we may now proceed to the analysis of a few 
universal problems of theory closely associated with the legal peculiar- 
ities of constitutional charters, whose larger portion has cropped up 
in legal literature only during the latter years.' The position occupied 
by a constitution in the legal system may be approached by two paths. 
In the first place the position occupied by a constitution as an institu- 
tion in the legal system may be made subject to a study, then its 
particular provisions, or more correctly, the specific types of these 
provisions grouped by their legal nature may follow suit. To both 
spheres then attaches the analysis of the constitution in its relation 
to the rules of law intrcduced for its direct enforcement. 

On analysing the sccial significance of the constitutions it has 
already been made clear why constitutions qualify as the supreme law 
of a country, and whence their superiority as legal sources over other 


1 The requirement for a study of these problems was first raised in Hungarian 
legal literature. Before all, the lecture of Imre Szab6é on the 10th anniversary 
of the introduction of the Hungarian constitution should be mentioned: 
Alkotmanyunk helye a népi demokratikus jogrendszeriinkben (The Place of 
Our Constitution in the Popular Democratic Legal System), in Jogtud. K6zlony, 
1959, Nos. 10—11; Beér, J.: Népk6ztarsasdgi alkotmanyunk normativ jellegé- 
hez (On the Normative Character of the Constitution of the Hungarian People’s 
Republic), in AJL Ertesité, Vol. HI, Nos. 2—3, 1960; Bihari, O.: Alkotmanyos- 
sag és t6rvényesség (Constitutionalism and Legality), in Jogtud. Kozlény, 
1960, No. 10; Koudcs, 1.: A magyar alkotmany fejlddése (Evolution of the 
Hungarian Constitution), in AJ1 Ertesitd, Vol. III, No. 4, 1960. 
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legislation originates. In this respect the constitutions have been 
analysed by setting out from their universal social significance, so to 
say in a sociological sense, 1.e. for their subject-matter as the most 
outstanding, most significant items of legislation rather than in a 
general legal sense or from considerations of the hierarchical order 
of the sources of law. Still we cannot waive an analysis in a sense 
whether or not from the character of a fundamental law of the con- 
stitutions in the sociological sense necessarily their character of 
a fundamental law in the legal! sense follows insofar as a constitution 
is so to say the legal basis of the totality of a legal system. 


2. THE CONSTITUTIONS AS FUNDAMENTAL LAWS FROM 
CONSIDERATIONS OF THE PROCEDURAL ORDER OF 
LEGISLATION 


In the first place the question may be approched from the procedural 
order, i.e. from the formal considerations of the law-making process, 
In other words, may each of the forms of legal sources as existing in 
the socialist countries be in general traced back to the socialist con- 
stitutions? As a matter of fact these forms of legal sources determine 
the position occupied by the given legal maxim in the hierarchy of 
the sources of law. If now the Hungarian constitution 1s analysed in 
a concrete manner, the question has to be answered in the negative 
from the outset. In point of fact the Hungarian constitution beyond 
doubt incorporates the fundamental sources of law, at least those 
which at the time of its adoption qualified as such. However, not even 
at the time of its introduction laid the makers of the constitution 
a claim to regarding the system of the formation of sources of law 
as closed. To suostantiate this statement it may suffice to point out 
that actually the literature on constitutional law keeps apart in a fairly 
definite form the legislative competences and sources of law as laid 
down in the constitution from such of these as are provided for in 
a legal rule of inferior order and not in the constitution.” 


2 Cf. Beér—Kovdcs—Szamel: Magyar Allamjog (Hungarian Constitutional 
Law), Budapest, 1960, p. 85. 
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It is an altogether different question whether a constitution may be 
required to contain all forms of the sources of law. This author is 
inclined to believe that a claim of this type would by no means be 
exagperated, not even when it is admitted that in a socialist state 
exactly owing to the economic-organizational functions of the state 
the kinds of the sources of law are necessarily by far more varied than 
in a bourgeois state.* For that matter in this connection a problem 
may be raised which touckes on the structure of constitutions. Namely 
a delimitation of a separate domain of regulation embracing the 
problems of the sources of law on the one hand and the safeguards 
of the legality of legislation on the other is by all means imaginable. 
This delimitation would not only simplify the constitutional regulation 
of problems associated with the sources of law, but at the same time 
in their fundamental principles summarize the set cf legal rules formul- 
ated in respect of the sources of law during the latter years. The 
possible counterargument, that in the course of socialist constitu- 
tional evolution a solution of this type has not yet been encountered 
is by itself inconclusive for the rejection of the idea as set forth above. 
Moreover this argument may be invalidated also by the fact that 
among the preparatory material of the Soviet constitution of 1918 
there are several drafts which intended to devote a special section 
of the constitution if not to all sources of law, still at least to the acts 
of legislation in general. Already the first draft completed by the pre- 
paratory committee made an attempt at summarizing the provisions 
governing the decrees in this form.‘ (Gurvitch specially points out 
that these provisions of the draft on the whole were based on the 
practice of the central agencies at that time.) There are other papers 
which reveal an attempt to have all forms of action of the govemn- 
mental agencies settled seriatim in the constitution; moreover it was 


3 Intervention of Istvan Kovacs to the lecture by Vildghy, M.: Uj szakasz és a 
torvényalkotds elvi kérdései (The New Stage of Evolution and the Problem of 
the Principles of Legislation), in the general assembly of the Academy in 1954, 
Proceedings of the Section of social-historical sciences of the Academy, 1954, 
Vol. V, Nos. 1 to 4, pp. 266 et seq. 

“(Gurvitch, G. S.) [ypeuy, T. C.: Acropan Copetcxoa# Koucrutyuaa (The 
History of the Soviet Constitution), Appendix XXI. 
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intended in connection with the approval of certain “legislative and 
governmental acts’ to have the procedure to be followed at the 
reconciliation of disagreements between the Council of the Commis- 
sars of the People and the Central Executive Committee, or of sharper 
clashes between members of the Council of the Commissars of the 
People settled in all its details. The exaggerated stress laid on the 
pessibility of clashes between the Council of the Commissars of the 
People and the Central Executive Committee seems to point to the 
influence of the social revolutionaries, although nothing is known of 
the authorship of the draft. The draft constitution of the board of the 
Commissariat of the People of Justice stands on a much firmer ground. 
In this draft too a special section is devoted to the “legislative and 
governmental acts’’. At the same time the draft enumerates the vari- 
ous types of legislative acts, such as zakon, decret, polozhenye, ustav, 
instrukcija, and cther legislative and governmental acts® and deals 
also with their relation to the constitution. 

The particular attention given to the legal acts was in full harmony 
with the position taken by the Bolshevists. Lenin himself dealt with 
the problems of legal systematization and within this with the mutual 
relations of the several forms of legal sources in the course of a num- 
ber of measures. During the first months following upon the revolution 
several decrees signed by him evinced that he treated the accurate and 
precise definition of the types of governmental agencies authorized to 
promulgate some sort of a position as the enforceable will of the state 
as one of the important safeguards of the efficiency of statecraft.’ 

From what has been set forth the conclusion may be drawn that 


even when from considerations of the procedural order of legislation 
e 


5 Ibid., Appendix XXII. 

®Ibid., Appendix XXVITI. Gurvitch reviews the draft on the ground of the 
text published in IIponetapcxas pesontouna uw mpaso (Proletarian Revolution 
and the Law), 1918, Nos. 3—4. 

7O nopanke yTBepxkaeHHS B ONyOnAKOBanHA 3akoHOB. Decree of the Council 
of the Commissars of the People of the 30th October, 1917. A similar decree 
was issued by the Council of the Commissars on the 3rd January, 1918 *‘On the 
Order of the Drafting and Promulgation of Legislative and in General of Legal 
Acts”’. 


392 


the socialist constitutions fail to satisfy the requirements of a funda- 
mental law to the full, essentially they may still be regarded as funda- 
mental laws and in the course of further constitutional evolution there 
may still be a chance of filling the gaps now encountered in this sphere 
partly by revising the structure of the constitution and partly by 
including new provisions. Fundamental law character of the ccnstitu- 
tion in this sense is not merely a problem simply of formal significance. 
It should be noted in passing that the normativist schoo! deducts the 
primacy of constitutional law directly from such a character and 
recognizes this primacy only in this respect.* The approach of sccialist 
jurisprudence to the problem is by far less formal, still even for 
socialist jurisprudence it has become a crucial prcblem of the legal 
system, and the procedural order of law-making determines the pcsi- 
tion occupied by the particular rules of law in the system of the scurces 
of law or the subordination of these rules to sources of law of higher 
order.® 


3. THE CONSTITUTION AS A FUNDAMENTAL LAW FROM 
CONSIDERATIONS OF SUBSTANTIVE LAW 


An investigation of the extent to which a constitution may be con- 
sidered a fundamental law in the sense of sutstarntive law implies by 
far greater complexities. In other words the question will have to te 
answered on this point whether the constitution has to te corsidered 
a fundamental law within the legal system in a sense that each legal 


8 According to Gyula Moor e.g. the rules of public law precede al) other 
rules of private law in a “logical” sense only in so far as the norms of public 
law bring under regulation the “existence of the legislative and law-enforcing 
power’’, which so to say pre-supposes the existence of private law rules. (Cf. 
Moor, Gy.: A jogrendszer tagozéddsdnak problémaja [Problem of Classification 
within the Legal System), Budapest, 1937, p. 17.) For that matter the idea is 
not a new one. In Part I, on analyzing the notion on constitutions references 
may be found to similar opinions voiced in the 17th century. 

® (Joffe, O. S.—Shargorodski, M. D.) Hodge, O. C.—Wapzopodcxui, M. J1.: 
Bonpochi TeopaH upasa (The Problems of Legal Theory), Moscow, 1961, 
pp. 134 et seq. 
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tenet of the legal system has to hark back to the constitution; further- 
more whether the constitution lays out the framework of future 
legislation also in the sense of substantive law, i.e. whether in the 
course of legal regulation following upon the introduction of a con- 
stitution only the scopes comprised by the constitution may be 
brought under legal regulation, and this only within the framework 
defined by the constitution. Although in socialist legal literature the 
question of the fundamental law character of the constitutions has 
been widely discussed (the relevant views will be reverted to sub- 
sequently), the constitution considered from the aspect of substantive 
law has received little attention. The fact is however that the problem 
itself is almost coeval with the Soviet constitution of 1936. As a matter 
of fact in the course of the debate on the draft constitution a number 
of proposals were brought forward for the inclusion of such topics 
as social insurance, the principles of the internal organization of the 
collective farms, industrial organization, etc. in the constitution. In 
this connection Stalin as a rapporteur pointed out thatthe constitu- 
tion “is a fundamental law, and only a fundamental law” not a cor- 
pus iuris and that as such it did not exclude but presupposed the 
current operation of the legislation. ““The constitution provides the legal 
basis for the future legislative activities of these agencies.’”° From the 
views here quoted it is evident that this part of the rapporteur’s speech, 
at the same time the motivation of the constitution, is by no means 
susceptible of settling the problems associated with the fundamental 
law character of thé constitution in the acceptation outlined above. 
As a matter of fact this position may among others mean that a con- 
stitution lays down the framework for future legislation in a formal 
sense only, i.e. by delimiting legislative competences. Owing to the 
federal character of the state and, in the sphere of legislation, to the 
need for drawing a dividing line between the competence of the union 
and that of the union republics this was of particular significance 
mainly as far as the constitution of the Soviet Union was concerned. 
Yet Stalin might as well have referred to the fundamental character 


'0 Stalin: A leninizmus kérdései (Problems of Leninism), Budapest, 1951, 
p. 656. 
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of the constitution in the substantive sense. As a matter of fact among 
the examples quoted there are several where the constitution not only 
made provisions for the determination of federal competences, but 
also established fundamental principles, so that in the given scope it 
outlined the legal framework also in respect of substance. (So e.g. in 
the matter of social insurance, or civic rights.) This author believes 
however that the proper course would be to assess the rapporteur’s 
speech so as if he spoke of the fundamental character of the constitu- 
tion with reference to its general social significance and not in the 
sense of substantive law as above. 

Before proceeding to a detailed analysis of the position encountered 
in socialist literature in this respect the idea suggests itself at least 
briefly to discuss the notion of a fundamental law as developed by the 
normativist school. The unanimous position taken by the normativist 
school that the legal system as a whole may be derived from a hypo- 
thetical basic norm, as from a constitution in the sense of the logics 
of law, is generally known. On the other hand no unanimous view 
has been adopted by the representatives of the normativist school as 
regards the integration of the positive constituticns in the law stages 
system. The majority of the adherents of the school derive the positive 
constitutions directly from the constitution taken in the sense of the 
logics of law and deduct all other stages of the scale of law from this 
phenomenon even when all further stages are not in general con- 
sidered essential. (Constitution of the logics of law, positive constitu- 
tion, statute, regulation, contract, concrete act, etc.)"! It would appear 
that this position of the normativist school serves the ends of hyper- 


11 The emergence of the normative school and the various views within it 
are reviewed in detail by Dr. Kopp, Hans W.: Inhalt und Form der Gesetze, 
Zirich, 1958, Vol. I, pp. 114 et seq. Professor Gyula Moor belongs to the trend 
of the normative schoo! which is inclined to substitute the constitution expressly 
for the hypothetical basic norm presumed in the sense of the logics of law. As a 
matter of fact in his opinion a constitution may be defined as something equal 
to the rules of law of the legal system of highest order, on which is based the 
legal system as a whole, and whence the legal validity of the rules of the legal 
system of a lower order may be derived. (Cf. Moor, Gy.: Az alkotmany. Polner 
Od6n Emlékkényv. (The Constitution. Memorial volume in Honour of Odéa 
Polner), Szeged, 1935, p. 81.] 
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constitutionalism, for, according to this school, the legal system as 
a whole is built on a “constitution” and consequently theoretically 
each legal rule has to justify its existence in the light of such a con- 
stitution. However, it turned out in practice that this position has 
provoked an effect to the contrary and may easily lead to a tctal dis- 
integration of the constitution. As a matter of fact, as for the content 
the normativist schcol dces nct distinguish tetween the sutject- 
matters of legal regulation at all, according to the level of the legal 
rule norm to be resorted to in the given instance. So there is no 
obstacle even to turning the constitution in the system of the scales 
of law arranged one above the other as the outcome of consecutive 
abstractions into a body of abstract norms which via the various stages 
of transpositions may for that matter on the level of practical legisla- 
tion be changed in each case even to their antitheses. In addition it 
should nct be ignored that the normativist school dces nct consider 
any of the stages of the scales of law between the hypcthetical basic 
norm and the concrete measure absolutely indispensable, so that it 
throws open the path even to complete lawlessness.'? On hand of what 
has been set forth before it is beyond doutt that to accept a constitu- 
tion as a fundamental act in the ‘‘normative’’ sense would be wholly 
alien to the socialist notion of law. 

Among the very few works dealing with the problem in socialist 
literature in the first place that of Lajos S7amel ought to be mentioned. 
This author in his work published in 1958” and later in the part of 
a textbook of constitutional law for university use written by him, 
by adhering to the earlier idea, but more explicitly expounds that 
“the Hungarian system of the sources of law dces nct rely on the 
understanding that any rule of law regulating the subjective rights 
(obligations) of the citizens (juristic persons) have to point back to 
a statute, or in the last rescrt, to the constitutional charter.’ Janos 
Beér on principle agrees with the positicn taken ty Lajcs Szamel, that 


12 Kopp, Hans W.: op. cit., p. 118. 

13 Szamel, L.: A jogforrasok (The Sources of Law), Budapest, 1958, p. 45. 

14 Beér— Kovdcs— Szamel: Magyar allamjog (Hungarian Constitutional Law), 
Budapest, 1960, p. 87. 
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“the derivation of the validity of sources of law of lower order from 
the constitution must not be construed so as if each rule of law had 
in the last resort to point at one of the provisions of the constitution”, 
still in his practical conclusions he believes it conceivable that through 
some sort of a rather complex concatenation each rule of law may be 
traced back to the constitution. “In fact their interrelation is by far 
more complex, not so stereotyped, and often manifests itself through 
the insertion of a multiplicity of transmissions.”!5 

In this respect the positions taken by a number of Soviet authors 
are far from being uniform. The textbook by A. I. Dienisov published 
soon after the approval of the constitution e.g. states that ‘essentially 
the Soviet constitution defines the legal order as a whole, the legal 
relations of the country in their entirety’. As a synonym to this state- 
ment the textbook quotes the earlier view that the constitution must 
be deemed as the basis of current legislation.'® Hence this statement 
appears to adopt a stand for the fundamental character of the con- 
stitution in the sense of substantive law. According to a textbook of 
constitutional law published in 1948 the constitution as a fundamental 
Jaw establishes and confirms the fundamental principles of the political 
order and legislation.’ 

In recent literature in particular Umanski deals with the funda- 
mental character of the constitution in a more detailed manner. On 
defining the fundamental character of the constitution he first of all 


18 Beér, J.: Népkdztdrsasdgi alkotmanyunk normativ jellegéhez (On the 
Normative Character of the Constitution of the Hungarian People’s Republic), 
AJI Ertesit6, Vol. III, Nos. 2—3, 1960, p. 129. 

16 (Dienisov, A. I.) Jexucos, A. W.: Coserckoe rocymapcTBeHHoe mpaBo 
(Soviet Constitutional Law), Moscow, 1940, pp. 88—89. 

17 Copetckoe rocynapcTBeHHoe mpaso (Soviet Constitutional Law), Moscow, 
ed. by (Traynin, I. P.) Tpaituun, U. 11., 1948, p. 42. The textbook edited by 
Studenyikin and others in 1950 adopts a similar position. [Cosetcxoe rocynap- 
CTBeHHOe npaso (Soviet Constitutional Law), Moscow, 1950, p. 21.}] The text- 
book on constitutional law edited by S. S. Kravtchuk, takes the same stand in 
an even more resolute manner; the book expressly states that the constitution 
is the foundation, legal basis of current legislation, in addition it is made clear 
that all other rules of law ‘‘have to conform” to the constitution. [CosetcKoe 
rocyaapctBeuHoe mpaso (Soviet Constitutional Law), ed. by (Kravtchuk, S.S.) 
C. C. Kpasuyx, Moscow, 1958, p. 19.] 
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investigates the points by which the constitution of the Soviet Union 
differs from ordinary statutes approved in the course of current 
legislation. In his opinion the differences may be discovered in the 
following points. 1. Already the designation of a fundamental law 
reveals that the constitution has a specific position in “the system of 
statutes”. The constitution reinforces, with the means of law, all 
fundamental pillars of the social system, the principles on which the 
whole governmental and sccial order is built up, and not cnly the one 
side or the other of the social system. 2. Furthermore the constituticn 
is a fundamental law because “‘it constitutes the legal basis of the 
entire current legislation”. (In the following he quotes a number of 
statutes approved by virtue of the constitution. Amcng these statutes 
there are mainly such where the constituticn in fact stakes out directly 
the duties of the legislaticn. Frcm this it is nct yet sufficiently clear to 
what extent the author considers the constitution a fundamental 
statute in the sense of substantive law which specifies the spheres of 
legal regulation. In fact this statement is hardly more than a repetition 
of the relevant section of the rapporteur’s speech delivered prior to 
the approval of the constitution of 1936.) 3. The fundamental charac- 
ter of the constitution is made clear by its supreme legal force, i.e. 
by the circumstance that all statutes and all normative acts are 
approved by virtue of and in accordance with the constitution. 
4. Finally the fundamental character of the constitution is attested 
by the special procedural order which has to be observed in respect 
of its amendment as opposed to ordinary statutes.’® Hence not even 


18 Cf. (Umanski, Ya. N.) Yatancxua, A. H.: Cosetcxoe rocynapcrBexsoe 
mpapo (Soviet Constitutional Law), Moscow, 1959, p. 37. With very little 
difference Rozmaryn would discover similar grades in difference between ordi- 
nary statutes and the constitution. (a) The “‘constitution”’ as a special designa- 
tion; (b) the special order of its amendment as defined by the constitution itself; 

c) a higher legal force as compared with the ordinary statutes in the hierarchy 

of the legal system; (d) the summary of the fundamental socio-economic and 
political institutions as a special content. He also believes that among the differ- 
ent traits the difference in content stands foremost. All other features as formal 
criteria are secondary as compared to the content element. (Cf. Rozmaryn, St.: 
Konstytucja jako ustawa Zasadnicza PRL (The Constitution as the Basic Law 
of the People’s Republic of Poland), Warsaw, 1961, p. 293.] 
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Umanskiy considers the constitution a fundamental law in the sub- 
stantive law sense, although this position of his may be derived from 
the concept of a fundamental law as defined by him and from his 
‘definition of the difference between ordinary statutes and the funda- 
mental law through indirect means only. 

However, there are opinions known which in the relation between 
constitutional law and the constitution, and not only in the general 
relation between the legal system and the constitution refuse to accept 
the requirement that all rules of constitutional law should evoke the 
constitution. Hence e.g. according to G. S. Gurvitch there are large 
spheres in constitutional law which are wholly missing in the con- 
stitution.’® This recognition does not impair the qualification of the 
constitution as the code of constitutional law. As a matter of fact 
there is not a single code which may be required to embrace all rules 
of the branch of law concerned either directly, or in an abstract form. 
Many examples may be quoted from socialist constitutional evolution 
in support of this thesis. E.g. it is obvious that the Soviet constitution 
of 1918, or the constitution of the Hungarian Republic of Councils 
of 1919, or even the Soviet constitution of 1924 could not anticipate 
all such elements of social evolution as had to be brought under con- 
crete and direct legal regulation during the years following upon the 
introduction of the constitution. Even instances may be quoted where 
the incorporation of an institution in being in the constitution was 
omitted with intent. So e.g. the new constitution of the Czechoslovak 
Socialist Republic consciously fails to make mention of private owner- 
ship as a form of ownership since under the conditions of socialism 
it “cannot be qualified as a fundamental form of ownership’’.”° 

On the ground of what has been set forth so far the statement may 
be suggested with good reason that a constitution in general, and 
a socialist constitution in particular, cannot be considered the con- 
geries of abstract rules of law which as a “‘hyperstructure’’ embrace 


19 (Gurvitch, G. S.) Typeuy, [. C.: Hexoroppie sonpoca: coserckoro rocyzap- 
cTBeHHOro mpasa (Several Problems of Soviet Constitutional Law), SGP. 
1957, No. 12, p. 104. 

20 In this connexion see for details Part V on the forms of ownership. 
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not only all rules of law effective at the time of the promulgation of 
the constitution of the given state, but under specific conditions also 
all provisions of future legislation. A condition of this sort cannot 
be admitted even as a fictitious one. As a matter of fact this would 
mean that by approving the constitution the socialist state would 
undertake an obligation according to which all contingent living con- 
ditions would be brought under regulation merely within the frame- 
work of the constitution. 


4. THE INTERRELATIONS OF THE RULES OF THE 
CONSTITUTION AND THE LEGAL SYSTEM AS BASED 
ON THE SUBSTANTIVE LAW CHARACTER OF THE 
CONSTITUTION 


Rightly the question may be asked, in what, in general the practical 
significance of the problem stated above consists from either the con- 
siderations of legislation or even of the body of constitutional rules. 
Is it not merely a case of refuting or defending a logical construction 
of purely theoretical significance? Yet the practical significance of the 
problem is easy to realize. If the thesis is accepted that a constitution 
has not to cover all social relations to be brought under legal regulation, 
it will stand to reason that on drafting a constitution a number of sub- 
jects of regulations may be discarded which could be coupled with 
the provisions of the constitution only in an artificial manner. This 
at the same time means that social conditions not covered under the 
constitution, or legally not regulated, may by way of a statute be 
brought under reyulation without the need for a simultaneous amend- 
ment of the constitution merely for the sake of this regulation. Profes- 
sor Szamel has already come to this recognition in his work quoted 
above; in socialist literature a large number of authors may be found 
who profess the same opinion. E.g. according to H. Rot”! in a socialist 


21 In his paper: Z problematyki akt6w normatywnych rad narodowych i ich 
prezydiéw (On the Problems of the Legistative Activity of the Local Councils 
and Their Executive Committees), Panstwo i Prawo, 1959, Nos. 8—9, pp. 
236— 253. 
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state based on legality each normative act should be traceable to 
a statute. He fails however to establish this relationship between 
Statutes and the constitution. 

The relation of a statute to sources of law of an inferior level is an 
altogether different problem. Apparently the problem itself is outside 
the scope of this book, where problems are analysed which may be 
brought under regulation on the level of the constitution, and not 
merely the problem of the legality of legislative acts. Still several 
authors consider the definition of the interrelation of the statutes and 
the legislative acts a problem which emerges on a constitutional level. 
In fact there is no reason why a socialist constitution should not 
clearly define the fundamental principles as specified for the legislation 
in a compulsory form in a way corresponding to the actual stage of 
evolution of the state in question. The significance of the particular 
stages of evolution has to be stressed from these considerations also 
because the principles recognized in this respect may not accord with 
each other necessarily under the conditions of the transition from 
capitalism to socialism and under those of socialism built up. How- 
ever, it is possible that other conditions characteristic of the legal 
system of the country in question may influence the position to be 
taken in this question. As regards the Hungarian system of legislation 
we can agree only in this sense with the opinion of Professor Szamel, 
viz. “if in any sphere Parliament has failed to pass legislation there is 
no reason why the particular sphere should not be brought under regu- 
lation by another legislator authorized thereto. Hence it may occur that 
in a certain sphere a government decree would be the source of law 
of highest order’’.”* Thence it would cost but a single move to recognize 
an authority for the local councils to issue decrees in scopes not 
regulated by the law. However, some of the authors seem to refuse 
such a contingency.* For that matter a line may be drawn in this 
respect between the acts of the administrative agencies and those of 
the state power. In the sphere of regulations of the local councils 


22. Cf. Beér— Kovdcs— Szamel: Magyar allamjog (Hungarian Constitutional 
Law), Budapest, 1960, p. 88. 
23 Cf. Szamel, L.: A jogforrasok (The Sources of Law), Budapest, 1958, p. 33. 
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as agencies of the state power the independent legislative authority 
may be recognized on principle, still with the limitation that the exer- 
cise of this authority must be preceded by the establishment of the 
legislative authority by a statute or any other legal rule of higher 
order. 

The problem of the relation of the legislative acts of the admi- 
nistrative system to the statutes is an altogether different question, 
In socialist literature the view that the legislative acts of the admi- 
nistrative agencies have to be based in each case on a statute and serve 
the end of the enforcement of this statute, is fairly general. This of 
course does not mean as if under the conditions of transition the 
government as the supreme agency of administration were barred in all 
events from independent legislation.‘ In the present stage of socialist 
evolution however the shaping of the legal system of all socialist 
States has reached beyond the initial period which had Justified this 
solution. 

After having said the above question may rightly be asked, to what 
extent a constitution may be considered a fundamental act, when gaps 
could be discovered in the constitutions in both a substantive law and 
formal sense. It should be emphasized once again that a constitution 
may be deemed to be a fundamental law in the first place as regards 
its universal social significance. In this sense a constitution in fact 
incorporates the most essential rules of the socialist legal system with- 
out, however, requiring to be recognized as a basic norm in respect 
of all other norms of the legal system in the logical sense of law. Even 
in a legal sense a constitution is a fundamental law in a way that as 
the rule of law of highest order it stands on the summit of the hier- 
archy of the sources of law and that no other rule of law must defeat 
it. In a formal sense it may essentially be qualified as a fundamental 
law inasmuch as in reality it incorporates the most important forms 
of the sources of law and lays down the procedure of the making 


*4 Kovdcs, I1.: A minisztertandcs mikddési teriiletei és helye Allami szerveink 
rendszerében (The Spheres of Operation of the Council of Ministers and its 
Place in the System of Governmental Agencies), Allam és Igazgatds, 1956, 
No. 6 (reprint) p. 7. 
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of fundamental sources of law. Finally a constitution may be qualified 
as a fundamental law in the sense of substantive law insofar as in the 
given stage of evolution it determines the framework of legislation in 
respect of the most essential legislative subjects. 


5. DISTINCTION BETWEEN THE PARTICULAR GROUPS 
OF THE CONSTITUTIONAL NORMS ON THE GROUND 
OF THEIR LEGAL CHARACTERISTICS 


The place occupied by a constitution in the legal system is only 
imperfectly defined by the function of the constitutional charter in 
the system of the sources of law. For that matter this aspect of the 
problem mainly concerns the makers of constitutions, it serves as 
a guidance for them when it comes to lay out the framework of a con- 
stitution or to define its subjects to be brought under regulation. 
The other aspect of the problem, viz. the position of the particular 
norms or provisions of a constitution in the legal system, requires 
a by far more extensive investigation. 

The analysis of the place occupied by the specific norms of the con- 
stitution in the legal system presupposes a certain classification or 
grouping of the constitutional norms. In the analysis of the structure 
of the constitution reference has been made to the feasibility of 
a classification according to the identical of subject-matters. This 
classification provides the basis for the structure of the constitution. 
However significant this classification may be, in the first place, it 
helps to define the social functions of the particular provisions and 
provides but little guidance for revealing the legal characteristics of 
these provisions, although when it comes to define the place occupied 
by the particular constitutional provisions in the legal system these 
characteristics may become highly significant. This explains why there 
are several attempts at classification on the ground of the legal 
characteristics of the constitutional norms. In the following discussion 
a comprehensive classification of the constitutional norms will be 
attempted in the first place observing their legal characteristics. 
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a) Pure and mixed constitutional norms 


The division of the provisions of the constitution into norms purely 
of constitutional law and such of a mixed constitutional law character 
is of fundamental significance. This division relies on the understand- 
ing that a constitutional norm and the rules of law guaranteeing its 
enforcement are in their entirety within the domain of constitutional 
law (norms purely of constitutional law), or on showing a dual facet 
the constitutional norm comes as a basic principle within the domain 
of constitutional law, whereas the rules of law guaranteeing the con- 
crete enforcement of the constitutional law fall within the sphere of 
another branch of law (mixed norms of constitutional law). In the 
background of this apparently formal notion, owing to the division 
of the particular branches of law relying on the interrelations of the 
social conditions, there stands the attention given to the differences 
between the subject-matters of regulation. 

This classification is based on the norms of constitutional law and 
not on the constitution, however, in its entirety it is directly applicable 
to the constitutional norms, even when it is known that the sphere of 
norms purely of constitutional law is by far more extensive than that 
of the norms of pure constitutional Jaw incorporated in a constitution, 
and on principle even the existence of mixed constitutional Jaw norms 
outside the limits of the constitution cannot be denied. (Although in 
such and similar cases as regards the place occupied in the legal system 
these norms do not differ from the norms of other branches of law.) 
Hence as regards the so-called mixed constitutional law norms their 
very incorporation in the constitution constitutes the addition which 


83 Janos Beér was the first to introduce this distinction by terming this group 
of norms of constitutional law norms effective through intermediate rules, 
(Cf. Beér, J.: A magyar allamjog targya és rendszere (Subject-matter and 
System of Hungarian Constitutional Law), Jogtud. Kdzliny, 1958, pp. 415 et 
seq.; Beér— Kovadcs—Szamel: Magyar allamjog (Hungarian Political Law), 
Budapest, 1960, pp. 8 et seq.] This author prefers to term these mixed norms 
because the category of norms effective through intermediate rules should be 
reserved for the designation of another group of norms which are placed in this 
work in juxtaposition to the directly applied constitutional norms irrespective 
of the branch of law which contains the rules applied when these are enforced. 
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the parent law character of constitutional law can lend to the particular 
rules. 

In connection with the pure and mixed constitutional law norms 
the need arises for an investigaticn as to whether the norms of the 
constitution qualify as norms of constitutional law in their entirety. 
The problem clcsely affects the scopes of regulation contained in 
a constitution and the place occupied by the constitutional norms 
in the legal system. Obviously even this question cannot be dismissed 
with the formal reply that since the constitution is the code of effective 
constitutional law, each rule included in it is at the same time a rule 
of constitutional law, even if the suggestion is accepted that the con- 
stitutional enactment of particular rule of law at a certain stage of 
evolution so to say certifies its special place in the legal system and 
its fundamental character. Although in such cases the constitution is 
of a declaratory and not of a constitutive nature, for practical pur- 
poses this declaratory nature has a weight uniform with that of con- 
stituting act. There may be encountered widely divergent opinions 
in socialist literature. E.g. according to Gurvitch not all rules incor- 
porated in the constitution are necessarily such as are within the frame- 
work of constitutional law.?® Then he expressly states that e.g. the 
sections of a constitution governing the judiciary and the procura- 
tors’ offices do not belong to the sphere of constitutional law. Later 
on, when discussing the subject matters of constitutional law he 
knowingly omits rules applying to the economic and in general, to 
social conditions.?” A similar position has been taken by Kravtchuk 
and Umanski,” although the latter when he subsequently defines the 
subject matter of constitutional law, extends it also to the underlying 


26 (Gurvitch, G. S.) Fypeuy, Pr. C.: Hexrotopsie sompocnr copercxoro rocynap- 
CcTpeHHoro npasa (Several Problems of Soviet Constitutional Law), SGP. 
1957, No. 12, p. 104. 

27 Ibid., p. 111. 

2® (Kravtchuk, S. S.) Kpasyyx, C. C.: Tocymgapcrsenrno-npasospie oTHO- 
MeCHHA COBETCKOrO COUMAasINCTHYeCKOrO rocynapctBa (Constitutional Law Re- 
lationships in the Soviet Socialist State), SGP. 1956, No. 10, pp. 96—97; 
(Umanski, Ya. N.) Yaancxua, A H: Cosetckoe rocygapctpenHoe npaso 
(Soviet Constitutional Law), Moscow, 1959. 


405 


economic and social conditions. “Soviet constitutional Jaw is the 
totality of the rules of law which reflect and reinforce the will of the 
Soviet people, furthermore bring under regulation the foundations 
of the social order, the foundations of the political system of the 
Soviet Union. . .”?® In Hungarian literature a more restricted notion 
of constitutional law is accepted by Peschka according to whom “‘con- 
stitutional law essentially regulates relations associated with the activ- 
ities and operations of the agencies of the state power...’ 
It should likewise be made clear that the majority of the writers on 
constitutional law consider all norms brought under regulation by 
the constitution to be rules of constitutional law. According to V. F. 
Kotok a large portion of theoreticians narrowing down the subject- 
matter of constitutional law in fact return to the notion of public 
law.*? In his opinion the rules defining the fundamental traits of the 
social-economic order belong, in a socialist state, necessarily to the 
scope of constitutional law. Where the bulk of the material and 
intellectual assets of society is in the hands of the working people, 
this will at the same time become the most important safeguard of 
the truly popular character of this power (p. 56). He substantiates 
the constitutional law character of the fundamental rules expressing 
the problems of the social order also from other aspects. At the same 
time he states that the Soviet constitution is the principal, even if not 
the only, source of Soviet constitutional law. Consequently in the 
constitution as well as in constitutional law the subject-matter of 
regulation is in its essence uniform (p. 62). In the last resort he con- 
siders each constitutional rule to be a rule of constitutional law. 
He also defines the parent-law character of constitutional law as 
expressing the underlying conditions of society by the fundamental 


28 U/manski, ibid., p. 15. 

30 Cf. A magyar népi demokratikus jogrendszer és tagoz6dasa (The Hungarian 
Popular Democratic System of Law and Classification within it). Mimeographed 
thesis, p. 13. The debate is reported in AJI Ertesité, 1960, Vol. II, No. 1, 
pp. 101 et seq.; a summary of opinions on constitutional law is reprinted in 
pp. 106—107. 

31 Cf. A szovjet allamjog kérdései (Problems of Soviet Constitutional Law), 
ed. by V. F. Kotok, Budapest, 1962, p. 34. 
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character of the constitution and suggests that for the reason for which 
the constitution may be defined as a fundamental law ‘‘we may speak 
also of constitutional law as the branch of law expressing and defin- 
ing the social conditions which define the fundamental characteristics 
of the Soviet social and governmental order” (p. 61). 

In Hungarian literature Professor Janos Beér dealt with the problem 
of defining the subject-matter of constitutional law.*? He drew atten- 
tion to a number of new elements. For the purpose of the present work 
in particular such of his conclusions are of significance as in accord- 
ance with the earlier opinions predominant in socialist literature 
included the subject-matter of the constitution wholesale into con- 
stitutional law, and at the same time by making a distinction between 
the mixed norms and such purely of constitutional law advanced 
the elaboration of a solution in a sense that the insertion of the totality 
of constitutional norms in constitutional law should not at the same 
time allow of the appearance of constitutional law aspiring to being 
the sum total of all branches of law. 

In a discussion on the subject-matter of Soviet constitutional law 
held simultaneously with the publication of Kotok’s paper quoted 
above—although the majority opinion inclined to the position 
adopted by Kotok—there was a fairly vigorous opposition. So A. I. 
Lepeshkin on supporting Gurvitch excluded a number of tenets of 
the constitution from constitutional law and included them within 
other branches of law. According to him constitutional law “brings 
under regulation the spheres of social conditions which are associated 
with the reinforcement of the political basis of the state, with the 
organization and operation of the central and local agencies of the 
supreme power and the relations of these agencies to the citizens...” 
(p. 78). Accordingly with the exception of Sections 1 to 3 he did not 
class the first chapter of the constitution of 1936 as to come within 
the orbit of constitutional law (p. 80). He saw floating lines of division 
between constitutional law and administrative law, but considered all 
constitutional provisions governing the judiciary and procurators’ 


"2 Beér, J.: Az allamjog targya és rendszere (Subject-matter and System of 
Constitutional Law), Jogtud. Kozlony, 1958, pp. 413 et seq. 
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offices to fall outside the scope of constitutional law for the reason 
that constitutional law could deal at most with the place occupied 
by these agencies in the governmental organization and with the 
procedure of their formation. He would include of the civic rights 
and duties only those in constitutional law which “‘are associated with 
the political rights and freedoms of the Soviet citizens” (p. 80). He 
even produced a nomenclature, however he failed to provide a com- 
plete one, so that it is not possible to ascertain with any accuracy 
which are these rights and duties. In the examples he quoted he failed 
to speak of personal freedom, and in general of the rights of personal- 
ity, so that in all likelihood he considered also the safeguards of these 
rights to belong to other branches of law. His arguments relied on 
the understanding that two or more branches of law could not have 
uniform subjects of regulation, since this would necessarily imply the 
classification of the rules of law by the methods of regulation. He 
believed that the special social significance of a constitution can be 
spoken of yet he rejected the need for a constitutional law as a uni- 
versal branch of law of “general significance”. 

In all likelihood there are several reasons which prevent the discus- 
sion of these problems from being closed and a theoretically uni- 
formly established correct solution from being formulated. Among 
others it may be mentioned that very often the students of constitu- 
tional law did not interpret the rules applying to the social-economic 
order as the primordial expression of dominant political tenets in 
constitutional law, but as the abstracted, at the same time condensed 
reflection or still better as the summary of legal tenets already con- 
cretized in the form of rules providing for details. This was indicated 
also by the methods of constitutional law as used by the students, 
who in general were content with the recapitulation of the results 
achieved by the particular branches of science and made no attempts 
at establishing the specific aspects of constitutional law and the 


33 (Lepeshkin, A. 1.) JZenewxun, A. W.: K sonpocy 0 nonsATHM MmpenMeta coseT- 
ckoro rocyfapcTBeHHoro mpasa (On the Problem of the Subject of Soviet Consti- 
tutional Law), SGP. 1959, No. 6, pp. 75 et seq. The discussion see ibid. pp. 140 
et seq. 
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respective safeguards. The same effects were produced also by the 
circumstance that the safeguards of constitutional law had received 
no emphasis even in respect of the economic-social-cultural rights so 
closely associated with the rules applying to the social-economic 
order. In fact a light was thrown on these rights mostly by reference 
to the achievements of society as facts (or possibly to a programme). 
Among the circumstances causing such difficulties the fact may be 
mentioned that so far in Soviet literature the categories of pure and 
mixed relations of constitutional law have not been defined.' As a 
matter of fact these categories would throw open the path to the defini- 
tion of purely constitutional law norms and their specific subject- 
matter, and at the same time to the recognition of such social condi- 
tions in specific spheres of regulation as are for their primordial social 
significance comprised by the legal order from a duality or even 
multiplicity of aspects, or to be more precise, from the aspects of con- 
stitutional law and the constitution on the ground of the leading 
principles of governmental policy in association with all institutions 
of the social order, when the legal order so to say integrates the sub- 
ject-matter of regulation in the series of the fundamental institutions 
of the social order. The distinction between the pure and mixed norms 
of constitutional law at the same time indicates that the constitution 
is in its entirety part and parcel of constitutional law, yet it even points 
beyond this branch and so to say emerges from it. On this understand- 
ing it is on the whole evident that when on literature constitutional 
law is spoken of as the leading branch of law, it inaccurately gives 
expression to the fact that only the constitution as part of constitu- 
tional law plays such a prominent part. This statement cannot apply 
to the other rules of constitutional law. 

With the knowledge of the new constitutions it is in particular 
difficult to agree with the narrowing down of the scope of constitu- 
tional law. In recent constitutions the scope assigned to the general 
provisions applying to the social order has been increased consider- 
ably. These provisions include a number of new rules which cannot 
be dealt with in any other branch of law. Such rules are e.g. those 
affecting the cooperation between state and social organizations, or 
the provisions associated with the extension of the economic-organiza- 
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tional or cultural-educational functions of the state. Furthermore it 
would be extremely difficult to denote international cooperation 
between a socialist country and another, or the intrinsic political 
safeguards of this cooperation, to come simply within the sphere of 
international law. The question may be raised also from other aspects 
of the political significance of some of the facets of certain institu- 
tions, even when in a number of respects these institutions have been 
brought under regulation in other branches of law. Such are e.g. in 
respect of the judiciary the constitutional safeguards of the independ- 
ence of the judiciary. The particular weight of these safeguards mani- 
fests itself only in relation to the general organizational and operational 
principles of the governmental organization. The inclusion of these 
safeguards in the sphere of procedural law might easily reduce their 
significance to the level of some sort of a procedural technicality. 
The omission of the personal freedoms and their safeguards might 
also give rise to certain anxiety. It may be doubtful whether other 
branches of jurisprudence could present these treedoms as required 
by their social significance, to say nothing that in general the freedoms 
also merge the institutions regulated in several branches of law into 
a unity in a complex manner.** 


b) Constitutional norms effective directly and through stages 


Whereas when a distinction is made between the pure and mixed 
norms of constitutional law the ground for doing so was in all cases 
the subject-matter of regulation, in the present instance the constitu- 
tional norms directly, or by themselves effective and those carried 
into effect only through the agency of other legal rules will be examined 
expressly according to the method of regulation. These two categories 
include also the norms of a fundamental character. 

This categorization also refers back to the subject-matter of regula- 
tion insofar as in a particular period of the evolution cf the socialist 
system of law the subject-matter of regulation governs with exclusive 


34 The discussion going on in Soviet legal literature is reviewed in the paper 
«O mpeoamete H CHCTemMe COBeTCKOrO rocyzapcTBeHHOroO npasa» (On the Subject 
and System of Soviet Constitutional Law), SGP. 1961, No. 12. 


410 


regularity the method of regulation applied in the constitution. At the 
same time it must also be seen that the direct method of regulation 
or regulation through the media of other statutes, is to some extent 
of a relative character only. And this not only because the path leads 
from the direct constitutional norms to the most abstract, explicitly 
Principle-type intermediate norms through the various stages of 
abstraction, but also because the circumstance to what extent a con- 
stitutional rule has to, or may be, applied directly cannot be decided 
with absolute certainty on the ground of the wording of a constitu- 
tional provision. The same rule as at a certain stage of evolution will 
appear as a directly applied tenet, but may at a later stage of evolution 
become applicable only in conjunction with another rule expounding 
the content of the constitutional provision and guaranteeing its direct 
enforcement. This may be the natural course also in socialist con- 
stitutional evolution when the constitution often establishes such new 
institutions as in the course of evolution emerge as new ones in their 
outlines only (when their fundamental traits may have already con- 
solidated) and the needs of society do not as yet require their more 
distinctive regulation. Hence for the time being such rules may be 
retained within the framework of legal construction as will be brought 
under more articulate regulation by the legislator at a later stage. 
This does not necessarily imply as if by this a given constitutional! rule 
had as a norm placed on a high level of the hierarchical order of the 
legal system, forfeited its direct applicability. The case is merely that 
in a given sphere the content and limits of such norm had been made 
more articulate by further rules of law. In other respects as regards 
social conditions for the one reason or the other left outside the sphere 
of detailed regulation the constitutional rule may be applied in the 
future too. (E.g. in the sphere of new social conditions taking shape 
only after the regulation had been effected yet susceptible of being 
covered by the more comprehensive constitutional norm.) It is this 
way by which the content of several constitutional rules is expanding 
as has been pointed out by Imre Szabod.* There are several rules in 


35 Szabd, I.: A jogszabalyok értelmezése (Construction of the Rules of Law), 
Budapest, 1960. 
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the sphere of rules bringing under regulation the political organization 
and not only applicable to the social order, where the constitution 
provides with intent means for the shaping of new organizational 
forms in order that elements hitherto nct appearing in legal rules at 
all might at a subsequent stage of evolution be brought under obli- 
gatory legal regulation and might be lent legal force. 

A definition of the directly applicable constitutional norms has at 
particular stages of evolution a particular significance in the first place 
because it is through these norms that the legal character of the con- 
stitution comes near to the public common mind and often even for 
jurists and law-applying organs, although it stands to reason that as 
for social effects the significance of the norms effective through inter- 
mediate rules is by far greater. 

Further groups may be formed among the constitutional norms 
effective through intermediate rules. The set of norms by which the 
constitution too imposes the obligation of enacting further legal 
regulation on the legislative agencies stand out in a particularly clear- 
cut manner. As a matter of fact this set of rules of law shall be quali- 
fied as effective through other rules in all circumstances and may, 
in default of such enactment as specified by the constitution be trans- 
ferred to the realm of the directly applicable constitutional rules only 
by way of an amendment of the constitution. Hence as regards this 
sphere of the rules of law there can be no question of relatively direct 
or staggered application. This is on the whole understandable, since 
as regards these norms the maker of the constitution himself has 
declared that he wishes to carry through the practical enforcement 
of such constitutional rules only through a more articulate regulation 
and would leave not even certain details specified beforehand outside 
the scope of regulation. So e.g. it was laid down in the Hungarian 
constitution that the local exercise of the supreme power shall be 
based on the councils. However, no action could be taken for the 
enforcement of the provisions of the constitution before Parliament 
in conformity with Section 35 of the constitution had passed Act I of 
1950 on the local councils. Or taking ancther example: the constitu- 
tion provides for the enactment of ministerial responsibility by a special 
statute. Since, however, such an act has not yet been passed, this 
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provision of the constitution has not yet been enforced. Similar 
examples may be quoted in the sphere of several constitutional pro- 
visions; however, the examples referred to so far indicate that the 
maker of the constitution has to outline the scope of norms effective 
through intermediate rules in each case with particular care and con- 
sideration. 

The group of norms effective through intermediate rules, where the 
maker of the constitution fails to dispose of the need for or possibility 
of, further regulation, demand special investigation. The distinction 
between need and possibility has been used here on purpose. As 
a matter of fact within the sphere of obligations imposed on the legis- 
lator in addition to need or requirement also a category of possibility 
has to be created. I.e. in given cases it should be left to the law-maker 
to decide whether further legal regulation is required for the enforce- 
ment of certain constitutional norms. The introduction of such 
a category would narrow down the sphere of norms effective through 
intermediate rules where the legislative agencies could without direct 
constitutional authority decide on the provisions destined to parti- 
cularize the provisions of the constitution of a general character, or 
such a fundamental principle included therein, or merely establishing 
the basic traits of a legal institution. 


c) Fundamental principles of various types in the constitution 


Within the sphere of norms effective through intermediate rules 
literature correctly draws a line of division between those defining 
the fundamental traits only of a legal institution and those which as 
such embodying a fundamental principle in the most comprehensive 
sense may become governing and authoritative as regards the formation 
and application of a number of institutions of law. 

As for their legal character the principle-type norms appearing In 
the constitution in genera! differ from the fundamental principles 
known in the system of law insofar as the former may be expressed 
also in a positive form in the wording of the constitution. This not- 
withstanding on the whole the conclusions voiced in jurisprudence 
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for the totality of fundamental principles are applicable also to those 
tenets. 

There are several works which deal with both the fundamental 
principles of the specific branches of law and with the fundamental 
principles in general.°° As is known there are also works specially 
dealing with the underlying principles of constitutional law.*”? From 
considerations of constitutional law and the constitutions in particular 
the theoretical conclusions of a general nature applying to the funda- 
mental principles are of significance, although it is one of the short- 
comings of some works on the general principles that they fail to 
distinguish between the types of the fundamental principles and indis- 
criminately regard principles of a more or less generalized type as 
particular principles of a branch of Jaw or consider principles valid 


20 Only by way of illustration the following Hungarian works dealing with 
the fundamental principles are quoted: Pap, T.: Szocialista alapelvek a hazas- 
sagrol, a csaladro] és a gyamsdagrol sz6lo 1952. évi IV. torvényiinkben (Socialist 
Fundamental Principles on Marriage, Family and Guardfanship in Act IV of 
1952); A magyar csaladi jog fobb kérdései (Principal Questions of Hungarian 
Family Law), ed. by T. Vas and T. Pap, Budapest, 1953, pp. 9—49; Weltner, 
A.: A magyar munkajog (Hungarian Labour Law), Vol. I, Budapest, 1960, pp. 
51— 66; A magyar biinteto eljarasi jog (Hungarian Law of Criminal Procedure), 
ed. by M. Mora, Budapest, 1961, pp. 94—121. 

37 So e.g. Lievin— Kotok— Kleynman: A Szovjetuniéd alkotmanyjogdnak alap- 
elvei (The Fundamental Principles of the Constitutional Law of the Soviet 
Union), Budapest, 1949, pp. 16—17; further (Dienisov— Kiritchenko) enu- 
coe— Kupuyexnxo: Copetckoe rocyaapcTBenvioe npaso (Soviet Constitutional Law), 
Moscow, 1957, pp. 9—10. These works review the fundamental principles of 
constitutional law; within this sphere the authors deal in first order with the 
characteristic features of the soviet form, in addition with proletarian inter- 
Nationalism, the safeguards of civic rights, i.e. with fundamental principles 
which are not necessarily the fundamental principles of constitutional law only, 
On the other hand Janos Beér also distinguishes the fundamental principles of 
the socialist constitutions (Beér— Kovdcs— Szamel: Magyar allamjog (Hunga- 
rian Constitutional Law), Budapest, 1960, pp. 54—55), although he considers 
these uniform with the fundamental principles of socialist constitutional law. 
This author believes that also the fundamental principles of socialist constitutio- 
nal law may be differentiated once it is intended to define the special principles 
valid in the sphere of pure constitutional law norms by setting out from a 
distinction between pure and mixed norms of constitutional law. 
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only in a particular sphere of the legal system as being of a general 
character. For a long time no theoretically properly founded position 
was formed as to the extent to which fundamental principles of a more 
general significance, and therefore manifesting themselves more or 
less in the constitution, may be accepted as such derived directly from 
the social conditions, or from opinions formulated in other social 
sciences in respect these sccial conditicns by way of deduction, cr to 
what extent these principles may be qualified as conclusions drawn 
from the particular tenets of the legal system by way of a definition 
of the general traits hidden in them, by way of induction, so to say 
in a manner similar to legal construction. 

Hungarian literature was the first to provide a detailed theory of 
the various types of fundamental principles.*® The conclusion was 
arrived at that these are demands derived from the socialist system 
of society on the one hand, and general principles inferred from 
certain institution of socialist law, on the other. Hence these principles 
are in part established facts expressing a certain state of the conditions 
of the social order, and in part requirements to be satisfied in equal 
measure by citizens and governmental agencies. These principles are, 
it is further held, no part and parcel of a system of norms outside 
positive law, which may be enforced with an auxiliary character, as 
substitutes for norms. Their specific furcticns ccrsist in their (a) giv- 
ing expression to the basic characteristics of the sccialist system of law 
in a summarized form; (b) lending assistance to the shaping and 
developing socialist legal systems of states; (c) contributing to the 
construction and application of the rules of law in order that such 
construction and application should accord with the legal system as 
a whole. This is therefore not a question of legal maxims, but of such 
principles of socialist law, legal policy, construction and application 
of law of a general character as may have an effect both on legislation 
and the application of law. As determined by the sphere of social 
conditions and tenets of law bringing under regulation these condi- 
tions these principles may be the fundamental principles of (a) the 


8 Szabd, 1.: Allam- és jogelmélet (The Theory of State and Law), mimeo- 
graphed issue No. 3, 1961, pp. 32 et seq. 
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socio-economic system; (b) the mechanism of the dictatorship of the 
proletariat; (c) the legal system. Within the mechanism of the dictator- 
ship of the proletariat Professor Szabo mentions the principles of the 
governmental mechanism, and within the framework of the principles 
of the legal system, the principles of the particular branches of 
law.*? 

When this classification is accepted it will be clear that the funda- 
mental principles most universally valid are those of the socialist 
socio-economic system. It will also become evident that the con- 
stitutional expression of these principles is not merely the summary 
of the subject-matter of a specific branch of law (although the regula- 
tion already in force has an impact on the form of terms used in the 
wording of the constitution), but the direct reflection of the dominant 
political opinions of the working class in the most important politico- 
legal instrument of society, in the constitution. When examined from 
this aspect it cannot be questioned whether the analysis of these legal 
norms may or may not constitute the subject-matter of the discipline 
of constitutional law. 

The definition of the particular types of the fundamental principles 
will at the same time help in respect of the formation of the structure 
of the constitution. Consequently, a separate handling of general 
principles applying to the organization of the state and a place 
allotted thereto before the chapters dealing with the organization of 
the state may also be conceived. 


6. THE IMPORTANCE OF DISTINGUISHING BETWEEN THE 
PROGRAMME-LIKE CONSTITUTLONAL NORMS AND 
THOSE REQUIRING IMMEDIATE ENFORCEMENT 


The norms evincing programme-like elements are closely linked up 
with the classification of the constitutional norms. However, as 
regards their significance these norms point beyond this classification, 
bear directly upon the principal characteristics of the socialist con- 
stitutions, and therefore deserve a special study. 


% Loc. cit. 
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Again a distinction is made on the ground of the content of the 
constitutional provisions, but according to a special consideration, 
when the manifestation of (a) norms laying down results once achiev- 
ed, and (b) such reflecting programme-type elements in the constitu- 
ion is made the subject of an analysis. In connection with this classi- 
fication of the constitutional norms the question might be asked with 
justification whether there can be norms reflecting programme-type 
elements in a socialist discipline of constitutional law the view that 
a socialist constitution could not include programme-type elements 
and could only define the results once achieved could hold its own 
for over twenty years. This view was based on the passage of the 
speech made by the rapporteur on the draft Soviet constitution of 
1936, where in respect of proposals put forward for the amendment 
of certain draft provisions (in particular such as were devised to 
incorporate the prospects of communist society in the constitution) 
it was made clear in the rapporteur’s address that a constitution was 
a record of results achieved and not a programme. It is also clear that 
at that time the view was voiced in connection with a single provision 
of a single draft constitution, however, in a generalizing form. It will 
be examined subsequently in what respect this tenet may be justified 
at all. However, it should be made clear already in this connection 
that on the ground of experiences gathered in the course of socialist 
evolution the above tenet is in conflict not only with the function 
of a socialist constitution, but also with the function of socialist law 
in general. 

Socialist law has actively contributed to, and advanced, the evolu- 
tion of the socialist relations of production, and is doing so as regards 
in the last resort the building up of communism, the classless society, 
facts which from the very outset preclude such an interpretation of 
socialist law as if this law merely served the bringing to consciousness 
of the rules of conduct existing in society, or their rising to the sur- 
face. It is exactly this aspect in which the so-called sociological school 
of law would discover the essence of Jaw. This objectively erroneous ap- 
proach lends a general feature of preserving the past to the rules of law.® 


“ Loc. cit., p. 28. 
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For that matter the entire history of socialist constitutional evolu- 
tion bears out that most socialist constitutions contained programme- 
type elements. Although in connection with several tenets contained 
in the Soviet constitution of 1918 Lenin made it clear that as regards 
certain political or organizational forms the constitution should define 
only those which had already taken shape, e.g. in connection with the 
organization of economic management, but he did not object either 
to objections being laid down for the evolution of the social system. 
The tenet which left it to the congresses of the soviets of the various 
nationalities to decide on conditions of the accession to the federation, 
was one of them. The same were the statements made as regards the 
building up of socialism. In the wake of the constitution a number 
of papers explicitly emphasized that the constitution might be con- 
sidered the schedule of work of the highest order of the proletarian 
state. There were several programme-type elements incorporated in 
the constitution of the Hungarian Republic of Councils of 1919. 
These include such elements as expressly refer to the building up of 
communism, or to the advent of world revolution. Similar elements 
may be detected in all constitutions of the first period of the Soviet 
type of constitutions. This feature was characteristic of the constitu- 
tion of 1924 with limitations only, which may be accounted for by that 
this constitution brought under regulation organizational elements 
only, 1.e. elements which were less suitable for giving expression to 
features in the nature of a programme. The constitution of 1936 like- 
wise ignored programme-type elements and even omitted the mention 
of the building up of communism as an objective. However, it should 
be remembered that this constitution was born in a period of the 
Soviet state, then the only one building socialism, when the consolida- 
tion and preservation of the results achieved at the expense of enor- 
mous sacrifices in the endeavour to build up socialism was the primary 
task facing the law-maker. In addition several provisions of the con- 
stitution, such as e.g. the tenets applying to civic rights, and even 
those to social ownership, reflected the results achieved in building 
up socialism under a plan stepped up so to say to maximum in a period 
when the Soviet state had to cope with a number of economic diffi- 
culties. It was under these circumstances that Stalin proclaimed the 
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idea in full awareness that the constitution should record and confirm 
with the force of law all that had been translated into reality.” 

On the other hand in the constitutions of the popular democracies 
the programme-type elements were conspicuous from the very outset, 
even when these could also be understood as prospective outlines of 
results to be attained in the process of evolution already in full swing. 
Such elements are e.g. in the Hungarian constitution the expression 
of the efforts to build up socialist society, the reference to the elimina- 
tion of the exploiting strata from production, the constitutional enact- 
ment of the objectives and the conditions of economic planning. 
The significance of the programme-type elements is specially under- 
lined by a provision in the preamble that the constitution shall also 
outline “the path of further evolution”. Similar examples may be 
quoted also from the constitutions of the other popular democracies.*” 
And the latest socialist constitutions refer consciously and in a number 
of respects to programme-type elements. So the Czechoslovak and 
the Mongolian constitutions speak of the tasks in the concluding stage 
of the building of socialism, the creation of the conditions for the 
transition to communism, the gradual transition from socialist state- 
hood to communist social selfgovernment, of a growing satisfaction 
of material and cultural needs, the reduction of the working hours as 
an objective; the Vietnamese constitution speaks of laying national 
economy on a socialist basis. A. Novotny in his address as a rappor- 
teur on the new Czechoslovak draft constitution stated explicitly 


“! Stalin: A leninizmus kérdései (Fhe Problems of Leninism), Budapest, 
1952, pp. 644—645. 

42 The literature on constitutional law also appreciates this characteristic of 
the popular democratic constitutions, also in respect of the initial period when 
these constitutions had been adopted. So e.g. Farberov, M. P.: Az Uj szocialista 
alkotmanyrél (On the New Socialist Constitutions), Allam és Igazgatas, 1961, 
No. 8; (Ilyintski, I. P.) Maeuncxuu, VW. 11.: K sonpocy actopwyeckux pa3BATnli 
H CYLOQHOCTH HaPOJHO-WeMOKpaTHYeCKHX KOHCTHTYUMAM. YWuenpie 3amucku MHcTu- 
TyTa MeKAYHAPOARHIX OTHOWeHHH (On the Evolution and Substance of 
People’s Democratic Constitutions. Scientific Papers of the Institute of Inter- 
national Relations), Fasc. 3, Moscow, 1961, p. 17. The author at the same 
time points out that not even the program me-type elements of the popular de- 
mocratic constitutions depart from the in reality matured conditions of regulation. 
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that the constitution “covers all problems of social changes and 
evolution’’.*® 

Literature in recent years in connection with the proposed amend- 
ment of the Soviet constitution, brought forth and discussed from 
a number of respects the problem of the inclusion of programme-type 
elements in a socialist constitution and the generally adopted views 
in literature may briefly summed up as follows: Ina socialist state 
it is an outright requirement that the scientifically explored ob- 
jectives of evolution should appear in the provisions of the consti- 
tution.“ 

This vigorous emphasis of the programme-type elements of a social- 
ist constitution may to some extent be considered a sound exaggera- 
tion generated by the need to refute opposing doctrines, which pre- 
vailed for over twenty years. But it should also be remembered that 
an incomparably larger part of the constitutions’ provisions merely 
reflect the results previously accomplished. Furthermore it should 
also be borne in mind that the universal preserving, and in a progres- 
sive sense preserving effects at that of a socialist constitution pre- 
valent in consolidating and safeguarding existing social conditions 
are certainly not questioned. The significance of these preserving 
functions has to be emphasized, particularly in its bearing on the con- 
stitution as the fundamental law safeguarding and consolidating the 
foundations of the social system. In this connection perhaps a lecture 
given by Professor Tarlé, the famous Soviet historian, in the Univer- 
sity of Budapest might be recalled, where he in general terms mentioned 
the primordially preserving character of law and a similar trend among 
the jurists. Perhaps somewhat exaggerating which is tolerable in 
a popular lecture Tarlé in general pointed out that lawyers were al- 
ways conservative, they were always eagerly expecting something to 
be preserved for eternity that had already taken shape. In all events 
it must be admitted that in general legal activities present also such 
a facet and that in Jike manner socialist constitutional evolution may 


‘8 Pravda, 18th April, 1960. 
“ Farberov, N. P.: Az uj szocialista alkotmdanyokrél (On the New Socialist 
Constitutions), Allam és Igazgatds, 1961, No. 8. 
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undergo phases where the primary function of a constitution is the 
reinforcement and consolidation of new elements which have already 
taken, or are about to take shape and not to bring into relief pro- 
gramme-type elements. It should, however, be remembered that in 
a socialist state, when legal evolution is advancing along the lines 
of the underlying Marxist-Leninist theory, this preservation is from 
the very outset completely different from that prevailing in the most 
progressive bourgeois state. For socialist law the preservation of the 
existing in all cases amounts to a reinforcement of the grounds of a, 
in its main trends predictable, further evolution. Hence “socialist 
conservatism” is always periodic and relative, and a means of pro- 
moting progress as opposed to bourgeois conservatism, whose essence 
is its very opposite, i.e. in each case it aims at making ephemeral 
phenomena appear as everlasting.® In any case if it were asserted in 
an uncompromising way that a constitution merely records the exist- 
ing and the possible incorporation of programme-type norms in 
a socialist constitution were not acknowledged, we should easily find 
ourselves in the same boat with many other representatives of the 
historic school of law, and for that matter in respect of forming an 
opinion of the character of constitutional evolution. 

“Socialist conservatism” is in reality not even conservatism, but 
the correct recognition of the historical assessment of the social 
processes, the acknowledgement of their dialectic character, together 
with the conception of the true facts and the conflicts of evolution as 
an entity. The materialist approach of history is the underlying 
principle of this conservatism, which approach holds that social 
conditions can regenerate only from themselves and the elements 
of progress cannot be introduced into them from the outside. Progress 
may be advanced by starting from the given society, by supporting 
the new born as the outcome of the struggle between the conflicting 


‘S$ Kalman Kulcsdr deals in detail with the problems of bourgeois conserva- 
tivism in his book: A jog neveld szerepe a szocialista tarsadalomban (The 
Educational Functions of Law in Socialist Society), Budapest, 1961. When 
analysing Burke’s views among others, he comes to the conclusion that as for 
its fundamental content and functions all bourgeois political and ideological 
activities turn Conservative, pp. 25 et seq. 
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sides. In this sense the programme-type elements of the socialist con- 
stitutions do not form part of a political platform in the earlier sense. 
Hence these elements can in no circumstances become norms ab- 
stracted from those of social evolution, i.e. such involving abstract 
demands. They are based on elements already in being in so- 
ciety, they consolidate, extend these, provide them with legal sanc- 
tions, raise them to a constitutional level, or at least give a new 
response in respect of resolving the already existing real contradic- 
tion. 

On purpose we refrain from giving to these constitutional provisions 
the name of programme-type norms. This has been done not simply 
for reasons of terminology, since in international law Laszlo Buza 
in his very valuable paper has already secured an option on the pro- 
gramme-type norms as a technical term for norms showing certain 
specified aspects, but also because there is in fact no case of pro- 
gramme-like norms in this context. According to the paper of Laszl6 
Buza quoted above programme-type norms are rules applying to the 
conduct of states inter se as formulate certain general principles of 
their future conduct towards each other which, however, do not create 
subjective rights, nor do these establish an obligation enforceable by 
way of a procedure under international law. These norms are not some 
sort of a lex imperfecta in international law, which for want of sanc- 
tions differ from other full-value rules of international law. As a 
matter of fact programme-type norms apply to questions where the 
need for a legal regulation has already emerged, but for one reason 
or other the questions themselves have not yet matured to come under 
a detailed legal regulation. As opposed to a lex imperfecta programme- 
type norm evinces potentialities of developing into a full-value rule 
of law. It has to be considered a structure on which positive rules 
will be built.“ 

The norms of constitutional law now discussed are not of this type. 
As rules of law these norms are of full value, only the subject-matter 
of regulation is not a result already achieved, but only a programme 


46 Biza, L.: A térvényesség és igazsagossag elve a nemzetk6zi jogban (The 
Principle of Legality and Justice in International Law), Szeged, 1957, p. 19. 
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to be attained. This too is a voluntary pledge imposed by state on 
itself, however, mostly not for adopting a certain conduct, but for 
achieving certain political, economic or cultural result, or attaining 
a certain stage of the social system. 

The distinction of this type of constitutional norms represents 
a valuable aid to expressing longterm progress on a constitutional 
level. The resolutions of the Twenty Second Congress of the Com- 
munist Party of the Soviet Union in point of fact not only outline 
the feasible solutions of the political and legal problems concomitant 
with the period of the building up of communism, but serve also as 
a direct guidance for building up the popular democratic state. It can- 
not be the object of this book to dwell on all problems even in a cur- 
sory way which might be raised here, still it should be pointed out 
also on this point that it is the new conclusions arrived at in theoretical 
researches which have thrown open the path for a new legal regula- 
tion. It has become evident that in the course of popular democratic 
evolution, on the path leading to communism, in accordance with 
the results achieved in the course of economic construction the next 
task in sequence is the creation of political conditions for an all-class 
state embracing the whole population. Accordingly, as regaras its 
principal traits the new legal regulation will, so to say on a constitu- 
tional level, have to cover the whole period until the birth of this 
state. This does not, however, mean that legal regulation has to break 
away from the present real political conditions and requirements. 
Obviously the regulation will have to set off from the understanding 
that all-class state embracing the whole population will be created 
under the conditions of the dictatorship of the proletariat, it is on 
the ground of the dictatorship of the proletariat that an evolution will 
set in as the outcome of which on the assumption of a strengthening 
of spontaneous popular activities the present governmental mecha- 
nism will gradually become the organizational form of the all-class 
state. 

A further direct help for legal regulation is provided by the state- 
ments of the congress regarding the mutual relationship between 
governmental and social mechanism, the development of the direct 
democratic elements of the governmental mechanism, the extension 
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of the functions and competence of the elected agencies, the growing 
significance of the social organizations. On the ground of these state- 
ments it has become obvious that already in the present stage of 
evolution there are elements of the governmental and social mecha- 
nism which by way of creating the required material and ideological 
basis, through gradual changes, will grow into the elements of a com- 
munist social self-government. 
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PART SEVEN 


CONSTITUTIONALISM AND THE 
PROTECTION OF CONSTITUTION 


1. CONSTITUTIONALISM — THE PROTECTION OF 
CONSTITUTION — CONSTITUTIONAL 
SAFEGUARDS IN GENERAL; THEIR GROWING SIGNIFICANCE IN 
SOCIALIST CONSTITUTIONAL EVOLUTION 


Constitutionalism, protection of the constitution, constitutional safe- 
guards, are all closely related notions, used as synonyms in political 
and often in philosophical literature. However, the subject-matter of 
the present work requires a precise delimitation of the notions and the 
clearing up of their mutual relation, at least on the level of the ter- 
minologies used in this book. 

The term constitutionalism denotes the process of the implement- 
ation of a constitution. By the protection of constitutionalism the 
attention is understood which accompanies this process, together with 
all governmental, legal and social institutions to which recourse may be 
had whenever a conduct or measure comes into conflict with the pro- 
visions of the constitution. By the protection of the constitution the 
protection of the totality of the effective constitution as a whole is 
understood, together with the legal provisions which guarantee that 
the constitution should not be amended unless by the constituent 
authority authorized for the purpose. Constitutionalism and the 
institutions serving the protection of the constitution in conjunction 
constitute the system of constitutional guarantees or safeguards in a 
given state. 

Constitutionalism, i.e. the process of the implementation of the 
constitution, is the focal problem equally of constitutionality and the 
protection of the constitution. All means of constitutionalism and the 
protection of the constitution provide the guarantees of this process, 
they are evolved and arranged in keeping with the particular stages 
of this process. 
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This most generalized, merely formal notion of constitutionalism 
may be conceived as merely the first approach to the problem. As a 
most general definition it equally reflects the elements of both bour- 
geois and socialist constitutionalism, and as a formal notion it is 
unsuitable not only for demonstrating the differences between bour- 
geois and socialist constitutions, but also for presenting the essential 
elements of socialist constitutionalism, or portraying the stages of the 
implementation of a socialist constitution. (Although it will be shown 
subsequently that the insistence on “implementation” indicates a 
requirement specifically of socialist constitutionalism.) 

For a long time bourgeois literature ignored the existence of the 
category of constitutionalism. However, in modern bourgeois states 
there are already several institutions which have expressly been 
called to life for the protection of constitutionalism. For example, the 
Rule of Law movement in certain cases expressly emphasizes the 
problem of the protection of constitutionalism.? 

In socialist legal literature Professor Jadnos Beér was the first to 
deal with the concept of constitutionalism. He identified this notion, 
or at least tied it up, with the concept of the constitutional state ;? 
in addition by drawing a distinction between socialist and bourgeois 
constitutionalism he advanced the statement that in a socialist state 
constitution and constitutionalism did not part, and in contrast to a 
bourgeois state “the concepts of a constitution and constitutionalism 
cannot be torn apart”,® which obviously indicated that ina socialist 
country the written constitution had been translated into reality. 

Bihari setting out on this path goes further and draws a sharp line 
between the concepts of the constitutional state and constitutionalism. 
He even raises the problem of the interrelation between the concepts 
of constitutionalism and legality. In connexion with socialist consti- 
tutionalism he arrives at conclusions which may be considered as 


1Cf. Péteri, Z.: A Rule of Law fogalmanak kérdéséhez (On the Problem of 
the Concept of the “Rule of Law’’), AJI Ertesité, 1960, Vol. III, Nos. 2—3, 
p. 215. 

2Cf, Beér— Kovacs—Szamel: Magyar allamjog (Hungarian Constitutional 
Law), Budapest, 1960, p. 27. 

2 Op. cit., p. 47. 
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being definitions at the same time. Accordingly by socialist constitu- 
tionalism the duty of the governmental and social organizations, and 
of the citizens is understood which binds them to observe and make 
others to observe the constitution as a normative rule. In particular 
constitutionalism implies the obligation of the governmental agencies 
to introduce legal rules on the lower level of the hierarchical order of 
the sources of law which are in accordance with the constitution, its 
normative provisions, its letter and spirit.‘ This author interprets this 
statement as one of a general character rather than a concept of con- 
stitutionalism reflecting the particular features also of a socialist 
constitution. In point of fact when the epithet “‘socialist” is dropped 
the definition might as well be valid for a bourgeois and a socialist 
constitution. In addition the definition is merely a formal one and 
not even in its content it reflects the many facets, legal and non-legal, 
of the realization of socialist constitutionalism, appearing in the sphere 
of both governmental and social conditions of activity. It does not 
reflect the creative organizational process of which the socialist state 
keeps control within the sphere of implementation of the provisions 
of the constitution, not only by way of its legislative activities, but also 
by way of individual acts and organizatory measures, the multifarious 
forms of economic-organizational activities, and the discharge of 
educational functions and such within the scope of public health. 
Notwithstanding the definition is a valuable contribution to the 
precise formulation of one of the elements of socialist constitution- 
alism. Furthermore the statements of Bihari which throw light on 
the relations of constitutionalism and legality are of great value. 
In the last resort he includes constitutionalism in the category of 
legality, although in his opinion this is possible only at the expense 
of an appreciable widening of the category of legality. He advances 
the formulation of socialist constitutionalism as an institution of 
law by urging a better exploitation of the special safeguards of 
constitutionalism within the institutions serving the safeguard of 
legality. 


‘ Bihari, O.: Alkotmanyossag és torvényesség (Constitutionality and Legality), 
Jogtud. Kdzlony, 1960, No. 10, p. 516. 
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2. CONSTITUTIONALISM AS THE PROCESS OF 
IMPLEMENTING THE CONSTITUTION IN GENERAL AND 
ITS LIMITATIONS IN BOURGEOIS CONSTITUTIONAL 
EVOLUTION 


It is only an analysis of the process of carrying into effect a con- 
stitution and of particular elements and phases of this process, which 
will eventually lead to a more adequate definition of constitutionalism, 
a definition which will also bear the specific features of socialist con- 
stitutionalism. On studying the process of the translation of a con- 
stitution into reality at the very outset a dividing line has to be drawn 
between the two groups of norms in a socialist constitution. Namely 
the group of norms including programme elements and the group of 
norms requiring realization or becoming effective. In the path of the 
implementation of norms appearing with aclaim to becoming effect- 
ive it is particularly striking that the process of the materialization 
of a constitution is restricted to a chain of purely legal acts even in 
the most democratic bourgeois state and by no means embraces the 
guarantee of the material conditions indispensable for the effectiveness 
of the constitutional norms. 

The question may be automatically raised whether and to what 
extent the manifest endeavours of the imperialist states of today to 
influence economy, though in the interest of monopoly capitalism, 
modifies these conclusions undoubtedly valid for the capitalist state of 
classical capitalism. A brief analysis will convince us that this modifi- 
cation is but an insignificant one. The modern movement of the Rule 
of Law which equally absorbs the concepts of constitutionalism and 
legality, e.g. it recognizes objectives moving within very wide limits, 
from the principle of laissez faire, laissez passer onwards via the values 
of natural law to the claim for a welfare state.> However, within the 
framework of this movement even Friedmann, the author best giving 
expression to the postulate of a welfare state, does not go beyond 
expressing that in the state of today the concept of the Rule of Law 


° Cf. Péteri, Z.: A Rule of Law fogalmanak kérdéséhez (On the Problem of 
the Concept of the “Rule of Law’’), AJI Ertesitd, 1960, Vol. HII, Nos. 2—3, 
p. 213. 


428 


comprises the demand of the guarantee of a certain minimum welfare 
of the citizens by the state, as a claim in accordance with the correct 
construction of the Rule of Law.° In this formulation it will be clear 
at once that the so-called welfare state of capitalist society relying on 
the private ownership of the means of production and a social policy 
understood in a wider sense and of a by far earlier date cover a uni- 
form content. It is inevitable therefore at least in a concise form to 
subject to an analysis the content of social policy in the so-called 
wider and narrower senses. 

When now an attempt is made to define the principal scopes of 
social policy by going back to the underlying economic conditions, 
two principal scopes of operation of social policy may be distinguished, 
as it attaches either to (a) the primary distribution of national income 
or (b) to its redistribution. 

Social policy as conceived in a wider sense emerged simultaneously 
with the intensification of the intrinsic contradictions of capitalist 
society. With the advance of the organization of the working classes, 
under the pressure of their struggles, the state, as the representative 
of the collective interests of the capitalist class, interferes with authori- 
tative means in the capitalist system of production, in particular in 
the direction of ensuring by governmental regulations the minimum 
standard of life established as the equilibrium resulting from the 
struggle between the capitalists and the working classes, for those 
earning their living from work against certain capitalists. (It is another 
question that this interference of the state has at the same time become 
a tool for exercising an influence in the interest of big capital in respect 
of the smaller capitalists.) In the period of imperialism when the 
intrinsic contradictions of capitalist society have become intense to 
the extreme, this/scope of state interference 1s tending to expand and 
encroach on all spheres of production. In this period bourgeois social 
policy has become one of the most prominent ideological tools of 
monopoly capitalism. In general this explains interference in respect 
of the capitalist class and the middle classes on one part, and the 


® Cf. Friedmann: Law and Social Change in Contemporary Britain. London, 
1951. p. 288. 
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tendency to use the same arguments for disarming the revolutionary 
movements of the working classes, and to represent the capitalist 
state as the “‘welfare state’, on the other. It is one of the conscious 
misrepresentations of revisionism when it refuses to discover the class 
content of the “‘social’’ measures of this ‘“‘welfare’’ state, and the 
fact that the only end and sense of these measures are the defence of 
the capitalist system of production and of the power of the state, 
even when a large portion of these measures have been introduced as 
the outcome of the struggles waged by the working classes. Even in 
this sphere the “‘welfare’’ and social measures of the imperialist state 
will not impair the essence itself, i.e. capitalist exploitation and the 
political power of the capitalist class. 

The other sphere of social policy is associated with the redistribution 
of the national income. In this sphere of social administration the capi- 
talist class wants to bring about a relaxation of the social tension by fi- 
nancial means partly from the state budget, partly provided by society, 
and ensure the satisfaction of such needs of labour, and in general of the 
working masses, as appear as primary ones on the given level of evolu- 
tion of society, but cannot be satisfied in the course of production by way 
of exercising an influence on the particular capitalists with authoritative 
means. 

The problem turns up to some extent in a different form in the 
former colonies which have become independent recently. In these 
countries even literature on law recognizes that for want of certain 
economic and socia! pre-conditions certain legal guarantees hardly 
have any sense. In the declaration of the International Commission 
of Jurists approved by its congress in New Delhi (the so-called Declara- 
tion of Delhi on the Rule of Law) it has been specially emphasized 
that the concept of the Rule of Law cannot be restricted to purely 
legal elements and that this concept among others has to express 
endeavours at bringing about social, economic and cultural conditions 
which will ensure for individuals an opportunity of enjoying human 
dignity and satisfying their lawful demands.’ As a matter of courseeven 
this expansion of the concept of the Rule of Law is very far from the 


7 Jean-Flavien, Lalive: The Rule of Law in a Changing World, in: Joummal 
of the I. C. J., 1959, Vol. 2, No. 1, pp. 3—4. 
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comprehensive nature of the materialization of the socialist constitu- 
tions, which extend to all spheres of social, economic and cultural life. 

The social political demands so characteristic of the concept of the 
welfare state are given utterance in recent bourgeois constitutions in 
many cases under the pressure of the working classes. However, the 
constitution itself, or rather the construction given to it, tries to put 
up barriers to the extension of the institutions of the protection of 
constitutionalism to the sphere of the material guarantees. In general 
the legislative assembly is not authorized to exercise supervision just as 
the government or any other agency are with the end to ascertain the 
way of translating the material conditions into reality. A few examples 
will perhaps throw a better light on some of the aspects of the problem. 

Section 156 of the Weimar constitution, this antecedent of all 
“social” bourgeois constitutions contains provisions for nationaliza- 
tion. “The Reich may by way of an act and against compensation 
by an analogous application of the provisions applying to expropria- 
tion, take over into national ownership private economic enterprises 
which are suitable for socialization. The Reich itself, the provinces or 
communities may take part in the management of economic enter- 
prises and associations or ensure decisive influence in their manage- 
ment by other means.” Transfer to public ownership is made by the 
constitution dependent on a number of restrictions, so that for prac- 
tical purposes no chances have been given to nationalization. The 
provision on the payment of compensation, and in particular the 
formula that only means of production “mature for socialization” 
will be turned over to social ownership, by themselves demonstrate 
the fictitious character of the provisions of the constitution on socializa- 
tion. In the light of these restrictions it sounds quite natural that 
the constitution in a special section declares the sanctity and inviola- 
bility of private property. The Supreme Court of the Reich considered 
this provision of the constitution, and not the one declaring nation- 
alization, the one of primary importance. In a ruling the court held 
that it could not consider an act declaring specified enterprises mature 
for socialization constitutional.® 


§ Cf. Grotewohl, O.: The Defects of the Weimar Constitution, Hungarian 
translation in Allam és Igazgatas, 1949, Nos. 5—6. 
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Similar examples may be quoted also from the period of bourgeois 
constitutional evolution following upon the Second World War. 
The preamble of the French constitution of 1946 contained a few social 
objectives mainly in response to the collective action of the working 
classes and not in the least under the pressure of the communist party 
then in the government. Obviously this explains why when defining 
the jurisdiction of the so-called council of constitution acting as one 
of the safeguards of the protection of constitutionalism, the constitu- 
tion precludes a comparison between the acts of the legislation and 
the preamble from the jurisdiction of the council. The latest French 
constitution ignores this limitation, although it regards the provisions 
of the preamble of the constitution of 1946 still as effective. This is an 
indication that at that time the provisions of the constitution laying 
down the social objectives were devoid of the legal guarantees serving 
the protection of constitutionalism expressly in view of the power 
relations then prevailing in the legislation.’ 

A to some extent similar solution has taken shape in Indian con- 
stitutional law, where in the course of the construction of the con- 
stitution the hierarchical order of the sections of the constitution 
has been established in a way that the part on the civil rights, which 
also defines the sanctity of private property, has been given a place 
above the social order and so above a section of the constitution 
which opens vistas for a potential limitation of property.*° 


* Georgel, J.: Préambule de la Constitution, Revue du Droit Public et de la 
Science Politique, 1960, No. 1, p. 85 et seq. 
10 For details see Part I. 
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3. THE REALIZATION OF SOCIALIST CONSTITUTIONS 
IN THE WHOLE DOMAIN OF SOCIAL RELATIONS; 
LEGAL AND FACTUAL GUARANTEES 


The process of the realization of a socialist constitution necessarily 
permeates the whole sphere of social relations, among them both 
the governmental and non-governmental, the legally regulated and 
non-regulated ones. Hence like the process of the enforcement of 
socialist legality the process of realization of the norms of the con- 
stitution embraces not only the legal but also the factual elements 
of realization, hereincluded the material conditions which are the 
preconditions of the enforcement of the legal norms. A socialist 
constitution may be considered realized insofar as these conditions 
come into being in the total sphere of social relations. Naturally 
the path leading to the realization of the constitution includes a 
specifically legal aspect, too. This implies the creation of the legal 
conditions which guarantee the realization of the constitution by 
legal means. So e.g. the participation of the citizens in the exercise 
of the state power, the legal guarantees of the civic rights, 
etc. 


In these two coherent and mutually complementary domains the 
process of carrying into effect the constitution takes place partly 
through factual measures, partly through legal acts. These legal and 
factual acts are equally present in the process of the realization of 
the material conditions, whereas in the sphere of the creation of the 
legal preconditions necessarily only acts of legal significance will be 
encountered. The acts or measures of legal significance may be 
normative acts and individual decisions. The role of the normative 
acts in the process of the realization of the constitution comes 
extremely close to, and can hardly be separated from the problem 
of the protection of the constitution, i.e. the protection of the effective 
constitution as a provision of the law. At the same time this relation 
creates the ties between the protection of constitutionalism and the 
defence of the constitution in a narrower sense. 

In the course of the historical evolution of the labour movement, 
almost simultaneously with the formation of the constitutions of 
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classical capitalism, the problem emerged how to assess and value 
the constitutional guarantees. In this connexion Lassalle came to the 
conclusion that only the so-called factual guarantees had a significance 
in this sphere, i.e. only the pctential crgarization of resistance may 
amount to a barrier agairst the pcssible terdencies cn the fart of 
the central pcwer to irfiinge tte rrcvisiors of the constitution. 
This wholesale denial of the significance of the legal guarantees was 
professed in a period of the labour movement when the bourgeoisie 
refused to recognize the right of the working classes to form lawful 
organizations and the working classes had to face a semi-feudal state 
which responded with brute force to any movement of the working 
classes which might have a bearing upon constitutional rights. Not 
even under the conditions of a developed bourgeois democracy can 
one agree with this simplified appreciation of the legal guarantees 
of a constitution. It is quite clear that e.g. under given circumstances 
the legal guarantees of bourgeois constitutionalism might be of vital 
importance for the working classes in shaping the legal conditions 
of their struggle. On the other hand the nowadays almost universal 
opinion of bourgeois literature on constitutional law, which setting 
out from the understanding that the process of the realization of a 
bourgeois constitution is carried out exclusively in the sphere of the 
legal elements, and considers the so-called constitutional court the 
crown and the maximum of the constitutional guarantees, will not 
encourage the defining of the function of the socialist constitutional 
guarantees. Later on we shall revert to the appreciation of constitu- 
tional courts. It should merely be remembered at this juncture that 
in a Socialist state the process of the carrying into effect of the con- 
stitution (i.e. constitutionalism) is a by far more involved process 
equally comprising legal and non-legal elements. Consequently a 
distinctive system of constitutional guarantees has developed which 
prevails both in the domain of the implementation of legal and non- 
legal elements. In the particular stages of evolution fewer, or per- 
haps more gaps will appear in this system of guarantees. However, 
the general trend of evolution points towards a completion and 
strengthening of these guarantees. These guarantees are present in 
the sphere of both governmental and social activities. 
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The council-type form of the socialist governmental organization 
is by itself an important guarantee that the enforcement of the con- 
stitution takes place under the supervision of the citizens not only 
as for its legal aspects, in a formal sense, but also as for its material 
aspects. One can agree with P. Levit that a socialist constitution is 
in the first place the legal framework for discharging the organizatory 
aspects of the governmental functions." The council form of the 
governmental organization is excellently suitable to operate as a 
guarantee of the direct control by the citizens in respect of all pro- 
cesses of this organizational work. In this sense the following features 
of the council form are of particular significance: all links of this 
organization are subordinate to directly supervised and controlled 
agencies formed of delegates elected by the people, who may be 
recalled at any time. In these agencies the unity of decision and 
enforcement takes a definite shape. The elected agencies may nct only 
examine the lawfulness of the activities of the subordinate organiza- 
tion, but also the activities as a whole in conjunction with the results 
attained. These provisions taken together are the most prominent 
guarantees of the uninterrupted realization of a socialist constitution 
in the domain of both legal and factual acts. As indicated by experience 
so fay accumulated in a council-type organization the activities of 
the elected agencies reflect the supervision over the realization of 
political, economic, cultural, social and public health targets with 
a greater weight than legislation itself. This does not mean, however, 
as if in the course of constitutional evolution there were within the 
sphere of competence of these elected agencies no chance of under- 
lining the rights and duties connected with a supervision over the 
process of the enforcement of the constitution with yet greater 
emphasis. 

The many-sided manifestation of popular sovereignty is a charact- 
eristic of recent constitutional evolution. Whereas in the socialist 
constitutions until of late. popular sovereignty has been expressed 


U Levit, P.: O novou socialistickou ustavu Ceskoslovenské Republiky (On the 
New Socialist Constitution of the Czechoslovak Socialist Republic), Pravnik, 
1960, No. 6, p. 495. 
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mainly on a political plane, in recent constitutions all facets of this 
sovereignty come into prominence. E.g. Laco, on analysing the cha- 
racteristic notes of the new Czechoslovak constitution in an interest- 
ing manner points out how this constitution promotes the enforce- 
ment of popular sovereignty also in the sphere of the management 
of economic and cultural life?*. 

The forms of activities by which the population directly and through 
its social organizations takes part in the discharge of the most im- 
portant governmental and social functions, all redound to the system of 
the guarantees of socialist constitutionalism. In this sphere there is no 
obstacle whatever to find expression also on the level of the con- 
stitution for the obligation of the most prominent social organiza- 
tions and movements in the course of their supervisory or supporting 
work to assist with their criticism, initiative and proposals the realiza- 
tion of the objectives of the constitution in the domain of both legal 
and material conditions. 

Among the legal guarantees of constitutionalism the institutions 
have a specific role which in the course of the legislative activities 
of the governmental organization are destined to ensure the enforce- 
ment of the constitution. In the same way as constitutionalism is part 
of the scope of legality, protection of the constitutionalism of legisla- 
tion occupies a position within the framework of the legality of 
legislation. The special investigation of the constitutional character 
of legislation is merely justified by the disctinctive feature of the 
constitution compared with legal rules the next below it in the hierarchy 
of the rules of law not only as regards the significance of the scopes 
brought under regulation by it, but also the abstract character of 
its legal structure, the methods of regulation and its provisions. This 
difference calls for the formulation of special guarantees, i.e. of 
special guarantees within the legality of legislation. As for the subject- 
matter of this work the significance of the problem is enhanced by 
the circumstance that in the first place the guarantees of the con- 


18 Laco, K.: Prva hlava navrhu naSej socialistickej ustavy: spolotenské zria 
denie (The First Chapter of the Draft of Our Socialist Constitution: the Socia 
System), O ndvrhu novej ustavy CSSR, Bratislava, 1960, p. 29. 
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stitutional character of legislation necessitate a detailed constitutional 
regulation, whereas all other scopes of the legality of legislation 
manifest themselves in the constitution merely on the plane of their 
principles or fundamental guarantees.’* 

The legal guarantees of both the legality and the constitutional 
character of legislation come within a sphere of the legal system 
where at first sight at least the forms of legal expression in many 
respects show a similarity, or even identity, in their relations 
to the various types of states. However, a closer investigation will 
convince the student of the problem that this agreement is merely 
seeming and purely formal one. Consequently in this sphere proper 
caution is advised when it comes to an atomized analysis of certain 
legal tenets. As a matter of fact an atomized analysis of legal tenets 
is fraught with the risk of dimming the fact that the essence of law 
cannot be assessed but from its content. The content of each legal 
norm is attached by numerous fibres to legal norms of another kind 
and its relationship to these opens the path to a recognition of the 
essence of the law. It is the similarity and sometimes identity of 
certain legal texts which compel the student to survey at least the 
general traits of bourgeois institutions, 


4. THE PROBLEM OF THE CONSTITUTIONALISM OF 
LEGISLATION IN BOURGEOIS EVOLUTION 


As much as in the bourgeois countries on the ground of the joint 
application of the hierarchy of legal rules and the principle of lex 
posterior derogat priori the legality or constitutionalism of the govern- 


13 The right to legal remedy as regards individual acts, hereincluded the right 
of judicial review, also find expression among the general means of the protection 
of legality. When the recently enacted socialist constitutions are surveyed it is 
seen that the 1963 Yugoslav federal Constitution devotes a Chapter to the 
safeguards of constitutionality and the socialist rule of law; at the end of the 
Chapter the judicial review of state administrative acts adopted in individual 
matters is regulated as a safeguard of the socialist rule of law. (Article 159.) 
In the 1965 Rumanian Constitution (Article 96) the issue is regulated in con- 
junction with the scope of authority of the judiciary; Article 53 is devoted to 
the safeguards of the constitutionality of statutes and of legislation. 
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ment decrees, or the authority to issue such appears as a universal 
institution in the sphere of the application of the law, or at least in 
respect of the judiciary, there can be no talk of the development 
of such a uniform institution when the sphere of the constitutionalism 
of the statutes is inquired into. Both the constitution and the statutes, 
even if not in each case, are the manifest will of the same agency, 
still in each case of a sovereign agency of identical standing. This 
explains why for such a long time in the course of the process of 
legislation and thereafter the constitutional character of specified 
statutes could be questioned only by the legislature itself, or a group 
of it specially appointed for the purpose. No such power was bestowed 
on either the judiciary or an administrative agency. It was only in 
the second half of the 19th century that a trend came to emerge with 
the end to submit the investigation of the constitutionality of legisla- 
tion to a judicial scrutiny and that scarcely forty years ago courts 
of constitution specially organized for the purpose were established. 
The judicial investigation of the constitutionality of the statutes is 
unknown even today in a number of bourgeois countries. A judicial 
investigation of the constitutionality of legislation has developed by 
way of customary law in several countries and is conducted in this 
channel even today. There are few countries only, though in a growing 
number, where such judicial investigation is based ona written statu- 
tory or even on constitutional provisions. 

In the course of 1958—1959 on the ground of general comparative 
tables the Interparliamentary Union attempted to portray the legisla- 
tive assemblies of the world, and tried to outline a general idea of the 
institutions of law destined to control the constitutionality of the 
statutes in these tables. The tables contain data from forty one 
countries only. In addition these data cannot be relied on in all 
cases. Various countries necessarily did not interpret the points of 
the questionnaire circulated in the preparatory stage of the work on 
a uniform theoretical basis, so that the replies could not in all cases 
be given from uniform considerations. As for the tables these sum 
up the replies in a purely mechanical manner only without any 
coordination. Consequently not only bourgeois and socialist institu- 
tions were arranged side by side losing sight of differences of principle, 
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but often also inaccurate and objectively erroneous data were included 
in the tables. Notwithstanding even in this form the comparison 
may serve as a ground for a certain statistical generalization. Of the 
forty one countries under review in thirteen there is a preliminary 
control over the constitutionality of the statutes, in nineteen there 
is a subsequent control, whereas in thirteen countries there has 
neither preliminary nor subsequent control been introduced. In five 
of the countries of the first group there is both preliminary and sub- 
sequent control. The compilation accepts control effected between the 
approval of the bill and the promulgation of the statute as an instance 
of preliminary control. 

On the ground of what has been set forth so far the two principal 
types of a constitutional control of legislation viz. parliamentary and 
the so-called judicial, clearly stand out. This distinction sets out from 
the organ in charge of the control. On the other hand when such 
control takes place in the course of the legislative process, or only 
after the promulgation of the statute, in law application process, 
instances of a preliminary and a subsequent control may be distin- 
guished. Others differentiate between the control of the substantive 
and formal constitutionality of the statutes the inquiry is directed 
at ascertaining harmony between the wording of the constitution 
and of the statute, or the harmony between the procedure pursued 
in adopting the statute and the constitution. Since violation of this 
harmony may also violate the provisions of the constitution, so that 
frequently a position is adopted which does not recognize this dif- 
ferentiation and does not distinguish between a substantive and 
formal violation of the constitution. 

The study of the Interparliamentary Union recognizes the dif- 
ferentiation between preliminary and subsequent control only, and 
in its essence ignores the possibilities of a more differentiated distinc- 
tion. In a given case practical considerations may justify this simplifica- 
tion of the study of the problem. The present work too sets out from 


144 Cf. Study of Comparative Tables prepared on the basis of the replies 
received to the Questionnaire on the Enquiry Into the Different Types of 
Parliament existing in the World, Part II, Question 6. 
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the distinction between preliminary and subsequent control, as the 
two principal types of control. However, within the limits of this 
distinction reference is made to the other types of the constitutional 
control over statutes. 

a. In the preliminary control of the constitutionality of the statutes 
the parliamentary methods of the control were the first to develop. 
At the beginning the legislative assemblies discharged this function 
without any special guarantees. However, at an early stage, almost 
in the first decade following upon the evolution of written con- 
stitutions, the idea emerged of creating a special parliamentary 
agency for the control of the constitutional character of legislation. 
An agency of this type was the senate organized under the constitu- 
tion of the Year VIII of the French Revolution. It was a thoroughly 
reactionary body to the last. A similar organ was created during the 
reign of Napoleon III. The French constitution of 1946 also created 
a special parliamentary organ for the control of constitutionality, in 
which parliamentary parties had proportionate representation. This 
institution however was a failure from the very outset. It could exercise 
its privileges only on the presence of specific conditions, which pro- 
vision for practical purposes paralysed its work. The constitution of 
1958 abolished this bloodless institution, in order to substitute for 
it an organ reinforcing the presidential prerogatives and limiting the 
operations of the parliament.!* For that matter the parliamentary me- 
thod of preliminary control is known also in other countries.’® 

The judiciary has also functions in respect of the preliminary 
control over the constitutionality of statutes. In such instances it is, 
as a rule, coupled with the right of veto exercised by the head of state 
with a suspensive force. Heads of states are in several instances 


15 J6zsef Haldsz analyses in detail the whole institution also in association 
with the curtailment of the rights of the parliament in his paper: Fontosabb 
allamjogi intézmények az Uj francia alkotmanyban (Institutions of Constitutional 
Law of Major Importance in the New French Constitution), AJI Ertesité, 
1960, Vol. II, Nos. 2—3, pp. 250 et seq. 

16 So e.g. in Iceland and in Denmark the president of the national assembly 
exercises control over the constitutionality of proposed legislation in conjunction 
with the permanent committee. 
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authorized under constitutions to approach, should any doubt arise 
in respect of the constitutionality of an Act adopted by the legislative 
body, the Supreme Court or Constitutional Court. In certain instances 
governments may also be authorized to do so. Again, in specified cases 
the Court’s decision may prevent the coming into force of an Act 
adopted by the legislative body: there are also provisions existing under 
which if the legislative body has repeatedly adopted the same view — ev- 
entually by a qualified majority — such an Act can be promulgated.?” 

b. The subsequent control of the constitutionality of the statutes 
came into being in the form of judicial control in each case. As has 
already been pointed out essentially this judicial control has been 
established during recent decades only. Almost simultaneously with 
the evolution of imperialism judicial control became a mean of 
curbing the parliaments’ activity, whose composition had undergone 
a change owing to the extension of franchise under the pressure of 
the struggles of the working classes.'® Judicial control may be exer- 
cised by way of a. constitutional courts specially organized for the 
purpose, and b. the ordinary courts of law. In this latter case control 
may come under the jurisdiction of any one of the courts, or it may 
be concentrated in the supreme court. The decision of the courts 


17 In Burma the president of the republic may in cases of doubt apply to the 
supreme court, in Finland to the supreme administrative organ or the judiciary, 
in Eire the president has the same prerogative; in Sweden the king may exercise 
this prerogative on the advice of a legal consulting committee formed of the 
judges of the supreme court; under the earlier constitution of Syria the president 
may refer the matter to the supreme court, etc. 

18 In literature on constitutional law several authors trace the origins of the 
institution to a by far earlier date, i.e. the first years of the 19th century. As a 
matter of fact already in 1803 the Supreme Court of the United States passed a 
judgement which declared a federal statute unconstitutional. The relevant 
judgement bases this power of the court in the first place not on a legal reason- 
ing, but on reasons of expediency and logic. It takes the position that the organs 
which are authorized to apply rules of law are at the same time authorized to 
bring to light the sense of the given legal rule. The judicial power has the right 
to establish what is the effective law. If two statutes are conflicting, the judge 
will have to ascertain the scope of application of both statutes. If the statute is 
in conflict with the constitution and in the given case both the statute and the 
constitution are applicable, the judge will have to abide by the constitution by 
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may be an individual one in a specific case, or have an effect erga 
omnes, when it sets aside the statute not only in the given case, but 
rescinds it altogether. Several combined solutions are known. An im- 
portant element of the institution is the right of taking the initiative 
over the supervision of the statutes. (The right may be vested in all 
citizens, or the various agencies applying the law; provisions are 
known where this right may be exercised by the head of the state 
or the government only.) 

c. Having concrete experiences of bourgeois constitutional evolu- 
tion the assessment of socialist literature on constitutional law, that 
any legal measure which under the pretext of the protection of the 
constitution by a right of decision vested in either the ordinary courts 
of law, or a constitutional court, or perhaps in a narrower committee 
of the legislation, restricts the powers of the supreme representative 
organ, should be deemed in general as anti-progressive in bourgeois 
states and at the same time a limitation of democracy, holds his 
own even today. 


setting aside the statute. From 1803 onwards either in the United States or in 
any other country no similar case occurred for more than half a century. Only 
in the fifties of the 19th century the institution emerged in the United States 
again, and only from the seventies onwards the recognition of this power first 
of the supreme court, then of all other courts may be encountered in other 
states. In some of the states the institution made headway on the ground of 
customary law, in others it relied on statutory regulation. In our opinion the 
formation of the institution should be reckoned from the time of its becoming 
general rather than from the first individual, perhaps wholly accidental decision 
of the court. The circumstance that reckoned from the first individual occurrence 
a similar case did not emerge for over half a century, confirms the tenet that the 
social pre-conditions of its introduction matured only on the eve of the birth 
of imperialism. 
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5. THE SIGNIFICANCE AND UNIVERSAL GUARANTEES 
OF THE CONSTITUTIONALITY OF LEGISLATION IN THE 
COURSE OF SOCIALIST CONSTITUTIONAL EVOLUTION 


In the council-type system of the governmental agencies of the 
socialist states which embodies the unity of the sovereign power (and 
which at the same time amounts to the principle of the unity of legisla- 
tion and executive) the universal guarantees of constitutionalism and 
legality are rooted in institutions in their foundations uniform as regards 
all, i.e. legislative and non-legislative acts of the governmental agencies. 
Again following from the principle of the unity of the sovereign power 
the backbone of these guarantees is embedded in the system of the repre- 
sentative agencies of the power occupying a central position on all 
levels of the governmental organization. This explains why directly 
or indirectly all of the socialist constitutions provide for vigilance 
over constitutionalism in the scope of the responsibilities of the central 
and local agencies of the power, and at the same time ensure the 
most important guarantees of the care over constitutionalism for 
the governmental agencies, namely the right of rescinding (or in 
certain states, of amending) all legislative and non-legislative acts 
valid erga omnes of the whole organization subordinate to them. 
The jurisdiction of the supreme agencies of the power as the joint 
holders of the constitutive and legislative power extends beyond this 
also to the investigation of the practicability of the acts of the 
subordinate organization. By this power this jurisdiction may extend 
to all cases where owing to the imperfections of the legislation in 
given periods these acts without formally infringing the constitution 
over statutes come into conflict not only with the legal, but also with 
the material guarantees of constitutionalism. Hence a similar juris- 
diction, extending to the investigation of practicability is vested in 
the government as regards all individual and normative acts of the 
administrative apparatus. This jurisdiction is vested in other admin- 
istrative agencies in respect of all acts of the administrative organ- 
ization subordinate to them only in the event of a formal violation 
of the law. (The problem of drawing a line betwee cassation and 
review will not be discussed.) 
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In the entire administrative organization subordinate to the local 
agencies of the state power and the government the general 
supervisory jurisdiction of the procurators’ offices and the means at 
their disposal appear as a guarantee of universal nature. Such guaran- 
tees of an universal nature are significant in a socialist polity to the 
extent that they are formulated in the constitution itself. Hence the 
question is whether or not the present solution involves any difficulties 
in developing the safeguards of the constitution e.g. in their relation 
to the constitution and the statutes, but that the safeguards which 
in a bourgeois state more or less stood the test, can be used in an 
organization of a fundamentally different type in certain formal 
elements only, and even so only with limitations. There is no question 
as if there were less safeguards in a socialist state, or as if there 
were more gaps in their statutory regulation. An organization relying 
on the full powers of the representative organs and the right of the 
electorate to recall any of the members of these organs even in the 
legal sense provides a possibility of building up a system of incom- 
parably more watertight safeguards. In the first place the possibility 
of such regulation should be emphasized. As a matter of fact it is an 
altogether different question, to what extent the constitutions of each 
socialist state have made use of these possibilities of the democratic 
system, or have developed the differentiated system of guarantees 
fitting in this organization, or have carried out in practice. When it 
comes to answer this question it should be remembered that during 
the hardly fifty years of its existence socialist constitutionalism 
has by far not brought to light all variants of the possible forms.’* 

In the following discussion the evolution and the new elements of 
the guarantees of socialist constitutionalism will be investigated in 


19 Within the new forms evolved in the last years the constitutional courts 
introduced by the 1963 Yugoslav Constitution should be pointed out. The 
scope of authority of the Yugoslav constitutional jurisdiction covers several 
directions. Its principal function is the protection of the federal Constitution. 
It examines the harmony between federal statutes, other normative acts of 
federal agencies, as well as that of federal statutes and the federal Constitution. 
In addition, it has powers to act in adjudging competences; it has also powers 
to review acts adopted in individual matters which infringe the basic rights laid 
down in the Constitution. The relationship between the constitutional court 
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two spheres, viz. as regards the legislative acts of a. the administrative 
organization subordinate to the government and the local agencies 
of the state power; and b. the supreme representative agencies, 
their presidiums and the government. 


a) The problem of the constitutionality and judicial review of decrees 
with special regard to the new elements of evolution 


The dispute continually flaring up round the problem of a review 
of the legislative acts of the administrative organization subordinate 
to the government and the local agencies of the state power can- 
not be considered settled even today. In all events it should be said 
that even this question cannot be answered on the ground of general- 
ized patterns treated as distinct from the periods of evolution of the 
socialist states, or of principles of governmental organization made 
to appear as being of eternal validity. There may be stages in the 
evolution of some of the socialist states when even at the expense 
of an overestimation and stiffening of the division of labour within 
the political organization it may be justified to bar the judiciary in 
general from the review of the legality or constitutionality of any 
legislative, i.e. normative act. This opinion sets out from the under- 
standing that on-the ground of a division of labour in a socialist 
state, and so in Hungary, the scopes of activity of the administration, 


and the supreme representative organ is determined by the nature of the court’s 
authority: the court is authorized to declare a federal law to be anti-constitu- 
tional, is bound to inform thereof the supreme representative organ; should 
the supreme representative bodies fail to take action within 6 months, it is 
authorized to declare that the statute in question has lost its legal affect, and 
this decision shall be published in the official gazette. The possibility is open 
for the representative organ to adopt in the meantime amendments either 
modifying the Constitution or interpreting it and thereby to adjust conformity 
between the statute and the Constitution. This institution, among others, 
safeguards that the activity of the constitutional court shall not impair the 
sovereign authority of the supreme representative organ. As: regards other 
acts, the direct annulment of legal acts may also be pronounced by the 
constitutional court. In the main, the constitutional courts of the Republics 
function along analogous lines with the federal constitutional court of the 
Federation. 
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the judiciary and the procurators’ offices are in fact strictly separated. 
The activity of the judiciary is expressly restricted to a specific form 
of law application, whereas procurators’ offices are in charge of the 
supervision over legality. However, at the same time the principle, 
that the administrative organs should perform no functions of the 
judificiary or the procurators, is consistently carried into effect. 
(In this connexion it should be remembered that in Hungary the 
liquidation of certain remnants of the earlier organizational structure 
began only after 1953, by providing for a separate procedure in tres- 
passes and petty offences and establishing the organization of the 
procurators’ offices.) However, on the other hand, following from the 
consistent division of labour, and because the judges are independent 
and subject only to the law, the judiciary has no legislative com- 
petence. (The rulings and the guiding principles of the Supreme Court 
of Hungary are qualified merely as compulsory constructions given 
to legal rules.) On this understanding the judge is not entitled to 
set aside any source of law or any of its normative acts, even when 
these are in conflict with the law. Still in such and similar cases he 
is entitled through the Procurator’s Office which is vested with the right 
of review of the observance of legality, to propose the elimination of 


20 This is the position adopted by the author. A MTA Tarsadalmi-térténeti 
tudomanyok Osztalyanak K6zleményei. (The proceedings of the social-historical 
section of the Hungarian Academy of Sciences). Vol. V, 1954, Nos. 1 to 4, 
pp. 266 et seq.; the comments of Istvan Kovdcs on the lecture of Vildghy, 
M.: Uj szakasz és a torvényalkotas elvi kérdései (The New Stage of Evolution 
and the Problems of Legislation) on the Academic Days of 1954. This position 
was favoured by the circumstance that in a period of transition of Hungarian 
popular democracy, i.e. between 1949 and 1954, special interests attached to the 
expressis verbis withdrawal of the right of a control of the government decrees 
by the judiciary. As a matter of fact in this period several social relationships 
which were earmarked for statutory regulation at a later time, were brought 
under regulation by decrees. In the first place this explains why Decree-Law No. 
9 of 1949 expressis verbis prohibited the review of government decrees by the 
courts of law. Although the act on the Organization of the Judiciary set aside 
the relevant Decree-Law, still the protraction in putting into effect the act and 
in its enforcement brought about that until recently both theory and judicial 
practice treated the principles of the repealed Decree-Law as a Jiving institution. 


446 


the infringement of legality. Professor Szamel makes this view stricter 
from the aspect of its motives, but mitigates it from other aspects. 
He believes that the judiciary is entitled directly to appeal to the 
competent legislative agencies in the event of a violation of the 
legality of legislation.*4 Professor Beér comes closer to recognizing 
the right of review by the judiciary when relying on the relevant 
provisions of Decree-Law No. 26 of 1954 he comes to the conclusion 
that the judge on hearing a case cannot be barred from the right to 
set aside governmental or departmental instructions when these are 
in conflict with rules of law of a superior order, or when the authority 
acted ultra vires. Professor Beér applies the same to the acts of the 
councils’ executive committees.”” 

Partly on the ground of the principle of the subjection of the judici- 
ary to the law, partly on the understanding that the enforcement of 
the principle of legality requires the exact establishment of the valid 
law by those applying it, in both earlier and recent socialist literature 
opinions are voiced which recognize the right of the judiciary to set 
aside a relatively wide sphere of legislative acts below Acts of Parlia- 
ment in hierarchical order, when these are in conflict with the law or 
the constitution. According to Durmanov the courts of law in the 
course of their operations apply the statutes, the ukases of the Presi- 
dium and the decrees and resolutions of the Council of Ministers. 
After advencing this statement he specially formulates the relation 
of the judiciary to the decrees and instructions of the government 
departments and the principal authorities, further to the normative 
acts (decrees and resolutions) of the local soviets and their executive 
committees, which the courts of law apply “‘if these are based on the 
law and do not contradict it’’. In this statement the authority of the 
judiciary is recognized to review legislation of a degree inferior to 


21 Szamel, L.: A jogforrasok (The Sources of Law), Budapest, 1958, pp. 162 
et seq. 

22 Beér, J.: Az Allamigazgatasi aktusok birdéi feliilvizsgalatanak dllamjogi és 
dllamigazgatasi jogi problémai (Constitutional and Administrative Law Pro- 
blems of the Judicial Review of Administrative Acts), Jogtud. K6zlony, 1958, 
Nos. 1—2, p. 33. 
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the acts of the Council of Ministers when hearing cases providing 
such a continguency.* 

A position recognizing this competence of the judiciary stands out 
clearer in an address of S. N. Bratus in a meeting held in Moscow 
on the legality of administrative acts on the 19th and 20th November, 
1957.4 Bratus referring on the ground of Section 112 of the constitu- 
tion to the independence of the judiciary and its subjection exclusively 
to the law arrived at the conclusion that although in the course of its 
procedure the judiciary cannot annul the normative acts of the admi- 
nistration, still in the process of administering justice it has powers. 
The examples he quotes are extremely instructive. He mentions a 
decree of the Commissariat of Commerce of the Soviet Union which 
the Supreme Court set aside in a case heard by it as conflicting with 
the Civil Code. In another case the Supreme Court set aside the decree 
of an executive committee as being in conflict with a decree of the 
Council of Ministers. Bratus even quotes an example when the court 
set aside a local rule (a resolution of binding force adopted by the 
executive committee) merely on the plea of its conflict with the con- 
stitution. In addition he quotes a number of examples to confirm that 
the Soviet courts of law refused to apply unconstitutional norms in 
civil cases.” 

In the Bulgarian People’s Republic the courts of law have powers 
to examine the legality and constitutionality of individual or norma- 
tive acts of all governmental, and so also of administrative agencies 
in cases brought before them. The courts may set aside such norms 
and rules in each case these violate the constitution or the statutes. 
Legal literature has given the designation of indirect judicial control 
over administrative acts to this procedure by the judiciary.”® On the 


23 CopeTcKoe rocyqapcrBenHoe mpapo (Soviet Constitutional Law), ed. by 
(I. P. Traynin), HW. FI. Tpaiuun, Moscow, 1948, p. 460. 

2 Cf. Bratus, S. N.: Judicial Review and Control of Administrative Action, 
Law in the service of peace, Brussels, December, 1957, pp. 29—36. 

25 Ibid., p. 33. 

26 Cf. (Stainov, P. and Angelov, A.) Cmatinoe, TI. a Axzeroe, A.: ADMBHR- 
CTpaTuHBHoe npaso Haponuok Pecny6nuxn Bonrapax. O6nian aactb (The State 
Administrative Law of the Bulgarian People’s Republic. General part), Mos- 
cow, 1960, p. 491. 
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ground of these examples the subjection of the judiciary to the law 
is expressly denoted with the content that here the term “‘law’’ in fact 
means a “‘lex”’ and not the popular synonym of “‘ius”’ in the principles 
of the activities of the judiciary as defined by the socialist constitu- 
tions.” Hence a growing number of examples indicate that the right 
of the judiciary to set aside unlawful or unconstitutional normative 
acts in the course of administering justice is extensively recognized. 

Partly on the ground of the examples here quoted gradually the 
limitations of this right become likewise distinct. No example is known 
of powers of the judiciary to annul norins or rules with a validity erga 
omnes. Also there is no doubt that the judiciary may make use of 
these powers only in an actual case. Finally it is also clear that the 
position adopted by a court in an actual case in fact qualifies only as 
an individual act. Also there can be no doubt that on setting aside 
an administrative act the judiciary has powers to take note of the 
legality or constitutionality of the act and cannot embark on investigat- 
ing the expediency of it. 

Getting thus to know the conflicting opinions we, too, conclude 
that to its full extent the question can be answered only on the ground 
of the system of law and the system of the sources of law of the social- 
ist country concerned, and only in respect of this country. When 
now the outlook of constitutional evolution is considered even in the 
long run there can be talk only of suggestions rather than of clear- 
cut forms of a solution. With the knowledge of the Hungarian system 
of the sources of law it should be made clear that as regards the 
sources of law below governmental acts in hierarchical order there is 
a qualitative difference between departmental regulations and other 
sources of law. Departmental regulations are all-national sources of 
law promulgated in the official gazette and affecting the rights and 
duties of the citizens. From the preparatory stage onwards to their 


27 This may be considered a universally prevailing tendency, even when posi- 
tions to the contrary are known. The provision of the new Czechoslovak con- 
stitution may be quoted that the judges are subject to ‘‘the legal order of the 
socialist state’ and not to the law. The motives of this formulation are unknown. 
However, it appears as if the definitiveness of the socialist statutes could 
never be replaced by the rather uncertain outlines of the term ‘‘legal order’. 
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promulgation these regulations pass through a system of control for 
their legality and constitutionality. As this is the actual situation in 
Hungary, the right of the judiciary to set aside a derartrer.tal decree 
or regulaticn in the ccurse of administering justice cn whatever plea, 
cannot be recognized. Shculd the judiciary take ncte of a violation 
of constitutionality or legality by a legislative act, it will have to con- 
tent itself by suspending procedure directly or indicating to the pro- 
curators’ office the difficulty encountered in establishing the effective 
law. The situation is an altogether different one with other normative 
acts implied in departmental acts, hereincluded also the decrees issued 
by the local councils. In the majority of the cases these are not sources 
of law of universal validity and in their drafting stage and at their 
promulgation the guarantees cladding departmental regulations are 
absent. Hence as for these acts the right of the judge to ignore them 
in the course of the administration of justice whenever he believes 
them to be unlawful or unconstitutional, must be recognized. Even 
in this case the obligation of the judge may be laid down to sub- 
stantiate such a decision and to indicate his finding to the superior 
organs of the agencies responsible for the acts and to the procurators’ 
office. 


b) The possible formulation of specific guarantees in vespect of the 
control over the constitutionality of statutes, sources of law of 
statutory level and government decrees 


We have now come to the keystone of the mutual relationship 
between legislation and constitutionalism, i.e. to the guarantees of 
the constitutionality of the acts of the supreme representative organs, 
their presidiums and their executive agencies. The combination of 
these acts may appear perhaps as unjustified, although there are 
several circumstances which suggest the need for their study in com- 
mon. Before all the true unity of the central organization of the 
supreme state power and the administrative organization may justify 
such an attitude. In socialist states the presidium and the government are 
equally the direct agencies of the supreme representative organs, with- 
in their spheres of respective activities they operate in subordination 
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to these, they enforce the acts of the supreme representative organs 
and the presidiums as narrower bodies formed of the members of the 
supreme representative organs and deputize for them during the 
recesses. The presidiums with the prerogatives laid down in the con- 
stitution, the governments with their responsibilities exceeding the 
guidance of the administrative organization (discharging the respon- 
sibilities within the so-called governmental activities), are now direct 
participants of the exercise of the supreme power embodying the 
sovereignty of the state. If now the example from history is added, 
that during the about twenty years following upon the Great October 
Socialist Revolution the governments of the union republics and the 
Soviet Union also operated in a legislative capacity, furthermore if 
it is remembered that in a number of socialist countries, as in Hung- 
ary, the government may create new law in spheres where statutory 
regulation is still lacking, but a legal regulation is called for, there 
can be no doubt that the constitutionality of the acts of the govern- 
ment may be questioned either for legality or for constitutionality 
only in conjunction with the acts of the supreme agencies of power 
and only through their acts. For that matter arguments in support 
of this thesis may be quoted in yet other respects; so e.g. obviously 
the role of the governments of the socialist countries in the organiza- 
tion and management of the whole economic activity, the close 
relationship between Party and Government, are all factors which 
raise the acts of the socialist governments above the individual or 
legislative acts of the councils of ministers in bourgeois states (the 
larger portion of these for that matter appear not as governmental 
decrees, but as sources of law on a departmental level). 

The position adopted in socialist literature, if it deals with this 
problem at all, conforms in all respects to this state of affairs. As has 
already been referred to earlier, the textbook of Soviet constitutional 
law published in 1948 considers the acts of the supreme agencies of 
state power as well as the acts of the government not to come 
under judicial review. In like way it is for this reason that the work 
of Professor Bihari quoted before correctly links up the acts of the 
three agencies mentioned above for the purpose of constitutional 
control and deems the decision in the matter of these acts to belong 
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directly to the jurisdiction of the plenary session of Parliament.”® 
The specific position occupied by the acts of the government in the 
system of the acts of the supreme power is indicated also by the circum- 
stance that the general control over legality by the procurators’ offices 
does not extend to the review of the acts of the government from 
considerations of either constitutionality or legality. 

On the other hand it has to be remembered that in socialist con- 
stitutional evolution there were examples when a certain right of 
commenting on the constitutionality of the acts of the government 
was vested in the supreme organs of the judiciary. So e.g. by virtue 
of the constitution of the Soviet Union of 1924 the jurisdiction of the 
Supreme Court of the Soviet Union extended “to giving an expert 
opinion on the legality of provisions adopted by anv of the union 
republics from the point of view of constitutionality if so requested 
by the Central Executive Committee of the Soviet Union (Clause b 
of Section 43)”. In addition to being the statutory expression of a dis- 
tinction between constitutionalitv and legality this provision of the 
constitution at the same time demonstrates an example of the role 
of the judiciary in a socialist state organization, although in the first 
place in respect of the observance of constitutional provisions regulat- 
ing the mutual relations between the federation and the union repub- 
lics. The decree of the Central Executive Committee regulating in 
detail the organization and jurisdiction of the Supreme Court, pro- 
mulgated on the 14th July, 1923, i.e. scarcely eight days following 
upon the promulgation of the constitution goes far beyond this tenet 
and therefore may as for its content be considered an amendment 
of the constitution.” Chapter 4 of the Decree under the heading of the 


28 Bihari, O.: Alkotmanyossdag és torvényesség (Constitutionality and Lega- 
lity), Jogtud. K6zlény, 1960, No. 10, p. 519. 

29 It should be noted that Soviet Jegal literature at the time considered this 
measure an amendment of the constitution. Cf. (Dyablo, V. K.) Ja6uo, B. K.: 
Pa3puTHe KOHCTHTyUMA Coro3a CCCP B mpouecce KOHCTHTYUHOHHOH NpakTHKH 
(CootHouleHve 3N€MEHTOB CTATHKH BW OHHAMHKH B CoseTcKoH Cow3Hot Kouc- 
THTyuHH). [The Evolution of the Soviet Union’s Constitution in the Course of 
Constitutional Practice. (The Interdependence of Statical and Dynamical Ele- 
ments in the Soviet Union’s Constitution).] (Copetckoe mpaso, 1926, No. 3, pp. 
31 et seq. 
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general control of legality by the Supreme Court of the Soviet Union 
provides that the court “on its request gives an expert opinion to the 
Presidium of the Central Executive Committee on the legality of any 
provision of the central executive committees and the council of the 
commissars of the people of the union republics, as well as of the coun- 
cil of the commissars of the people of the Soviet Union as regards 
considerations of the constitution’. Furthermore ‘‘The plenary session 
of the Supreme Court of the Soviet Union puts forward proposals 
to the Central Executive Committee of the Soviet Union for the repeal 
of the decrees, measures and provisions of the central agencies of the 
Soviet Union and the council of the commissars of the people of the 
Soviet Union (except, however, the decrees of the Central Executive 
Committee of the Soviet Union and its presidium), insofar these are 
not in accordance with the constitution’. The Supreme Court of the 
Soviet Union may put forward these proposals at its own initiative, 
or on the request of the union republics, as well as on the proposal 
of the Supreme Court and the procurators of the union republics. 

It follows from the council form of the socialist political organiza- 
tion that in the sphere of the competence of the supreme power no 
other agency is authorized to impose restrictions on the exclusive 
right of the supreme representative agency to pass decisions. If this 
principle is accepted it will be evident that in the course of subsequent 
constitutional evolution in this sphere of governmental activities in 
the first place the question will be one of the generalization of already 
existing institutions, or the creation of new ones, which redound to 
the efficiency of the operations of the supreme representative organ 
as regards the control of constitutionality and legality on the highest 
degree. At the same time the special functions and methods of opera- 
tion of the government, the presidiums and the plenum of the supreme 
representative organ will also decide in what respect preliminary or 
subsequent control may be considered. So e.g. in the operations of 
the plenum of the organ of the supreme power only agencies and 
institutions of a preliminary consulting character may contribute to 
enhancing control over the observance of constitutionalism. On the 
other hand as regards the acts of the presidiums and the government 
both preliminary and subsequent control might be conceived, even 
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when in given instances, of necessity, greater emphasis is laid on sub- 
sequent control. Consequently the delimitation of the improved 
guarantees of constitutional control must be sought for in the first 
place in the sphere of the institutions which were known before and 
which have contributed to the improvement of the efficacy of the 
operations of the supreme representative organs. 

A committee of the supreme socialist representative organs which 
in general is capable of testing a draft to be submitted to the plenary 
session for its constitutionality (like e.g. the judicial committee, or 
the drafting committee, or a special committee appointed for the parti- 
cular purpose) might be authorized to give an opinion on the constitu- 
tionality of any proposal implying a normative decision (hereincluded 
the statutes) to be brought before the plenum of the supreme repre- 
sentative organ. In no socialist country do the rules prevent the agency 
authorized and obliged to take such action for reasons of a more 
efficacious discharge of this responsibility from inviting with no voting 
rights experts, dependent on the nature of the business to be trans- 
acted with a permanent character, or for the nonce only. Control may 
extend to an inquiry of the substantive and formal constitutionality 
of the proposal. The same organ may be authorized not only to adopt 
a stand in respect of such proposals but in this sense scrutinize the 
legislative acts of the presidial council and the government when the 
report submitted by the presidium and the government to the legis- 
lature is heard. The definition of such rights on a constitutional level 
by no means implies the raising of some sort of a legal summit com- 
mittee, or on the plea of the control of constitutionalism, of an 
organization vested with special powers, above the supreme repre- 
sentative organ, or the government, or the presidium. The activities 
of the organ so acting would extend only to commenting or sub- 
mitting proposals, whereas decision would invariably lie with the 
plenum of the supreme representative organ with exclusive right. 

The preliminary constitutional control of draft legislation is to 
a great extent expanded by the preliminary nation-wide discussion 
of draft legislation. In such and similar cases also the social organiza- 
tions may cooperate in the constitutional control of draft legislation. 
And when the suggestions brought forward in the socialist countries 
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and in particular in the Soviet Union, with the purpose to vest pro- 
minent social organizations with powers to initiate legislation (and 
with it to authorize the delegates of these social organizations to 
attend the plenary sessions of the supreme representative organ in an 
advisory capacity) will come true, the social organizations will be 
in a position to exercise directly the right of constitutional control. 

Nor are there any obstacles to endowing the Supreme Court and 
the Procurator-General with authority to give an expert opinion in 
the discussions in Parliament (or before that stage in the committees) 
or during the debate on the bills, or in the debate on the legislative 
activities of the Presidial Council or the government. For that matter 
suggestions to this end are encountered in Soviet literature on con- 
stitutional law precisely concerning the judiciary. According to Kotok 
e.g. the control of the judiciary or any other committee of restricted 
membership vested with authority to annul or amend the legislative 
acts of the popular representation would in fact amount to a violation 
of democracy. This however, does not prevent the judiciary, or any 
other agency, from being vested with the right to put forward pro- 
posals for the constitutional control over legislative acts.” 

None of the forms discussed here is such as could not prevail even 
without an explicit legal regulation merely on the ground of the 
fundamental principles of the structure of the organization of councils. 
For that matter this may easily be confirmed on the ground of 
the characteristics as experienced in the Hungarian organization. 
So e.g. even today there is no rule of law which would authorize 
or bind the president of the Supreme Court or the Procurator-General 
to give an expert opinion in Parliament in matters of a bill, a decree- 
law already promulgated, or any act of the government. On the other 
hand the fact that in conformity with Section 21 of the rules of pro- 
cedure of Parliament both the president of the Supreme Court and 
the Procurator-General may attend Parliament in an advisory capac- 
ity even when they are not members, at the same time implies the 
right of making comments on these matters in Parliament even in 


40 Copetcxoe rocyaapcTseHHoe npaso (Soviet Constitutional Law), ed. by 
(i. P. Traynin), 1. 11. Tpaiiaux, Moscow, 1948, pp. 50—51. 
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want of a special legal rule. The same is the position as regards the 
authority proposed by the judicial committee. Undoubtedly today 
there is not a single rule of law which would authorize the judicial 
committee to review the acts referred to above specially from con- 
siderations of constitutionality. On the other hand, the judicial com- 
mittee as one of the permanent Parliamentary committees is author- 
ized by both resolution No. 1 of 1956 of Parliament and by the rules 
of procedure of Parliament on its initiative to submit to a study any 
question of national importance and associated with its scope of 
responsibilities, and as a result of this study to submit proposals to 
Parliament. This authority implies constitutional contro] mentioned 
above. 

Rather as an additional item it should be pointed out that in 
Albania it is the presidium that examines the bills tabled in the 
legislature for their constitutionality and that the decision passed in 
such matters is confirmed by the supreme representative organ. In 
Czechoslovakia, under the constitution of 1948, the bureau or presi- 
dium of the National Assembly had similar rights.*4 


*1 Under the 1965 Rumanian Constitution a committee of constitution is 
elected for controlling the constitutionality of statutes for an entire legislative 
term (Section 53). One-third of this committee may be elected from among 
experts who are not parliamentary deputies. The committee submits reports 
and opinions to the plenary session of the National Assembly either on its 
Own initiative or upon request by organs defined in the order of business of the 
National Assembly. 

It should be pointed out in this place that the July 16, 1967 statute on the 
judicial review of the legality of state administrative acts adopted subsequent 
upon the constitution’s enactment contains a distinct provision on the possi- 
bility of a judicial review of a normative state administrative act on which the 
individual act under review has been based (Section 9). 
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6. AMENDING THE CONSTITUTION IN FORCE UNDER 
A SPECIAL PROCEDURE AS A DISTINCT INSTANCE OF 
THE CONSTITUTION’S PROTECTION 


A case of the protection of the constitution is the formal protection 
accorded to the wording of the effective constitution, i.e. the expres- 
sion of the position of the constitution above common legislation by 
that its amendment has to take place in a manner differing from that 
of the ordinary statutes. The position in legal literature which ties 
the higher position occupied by the constitution in the hierarchy of 
the sources of law, i.e. a position before the statutes, exactly to this 
safeguard, i.e. the special proceedings of the amendment of the con- 
stitution, is frequent, and even universal, in legal literature. This 
position owes its existence to a certain overestimation of the formal 
elements of law. It does not take into consideration that the special 
safeguard of the amendment is not the cause, but merely one of the 
forms of expression of the specific position enjoyed by the constitution 
in the legal order. It is easy to understand that the special position 
of the constitution may be guaranteed even without decreeing a quali- 
fied majority for its amendment. If e.g. the constitution brought under 
regulation the proceedings of its approval or amendment in a manner 
wholly uniform with that of the ordinary statutes, and merely stated 
that ordinary legislation could not conflict with the statute called 
the constitution, or beforehand in the ordinary course of legislation 
in each case the constitutional act would have to be amended, merely 
this provision would adequately guarantee that the constitutional act 
should be at the summit of the hierarchy of the sources of law. 

What has been set forth above is not meant either to reject or to 
detract from, the significance of this guarantee; at the very outset it 
should be underlined that the true value of the most formal and per- 
haps for this reason most generally applied constitutional guarantee 
cannot be defined detached from the social conditions expressed in 
the constitutions and in a manner valid for all social systems and for 
all stages in their evolution. Even in this case a historical analysis 
of the institution, the definition of its particular types and, by taking 
into account the elements of recent evolution, the ascertainment of its 
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actual value and the delimitation of its scope of operation, cannot be 
dispensed with. 

The history of the special guarantees of the amendment of the con- 
stitution goes back to the period of the birth of the first written con- 
stitution; it would however be erroneous to demand some sort of 
a continuity between bourgeois and socialist constitutional evolution. 
The institution has emerged in socialist constitutional evolution under 
altogether different historical circumstances and for entirely different 
reasons. 


a. Special provisions regarding the amendment of the constitution and 
their social significance in bourgeois constitutional evolution 


Bourgeois constitutional evolution of more than three hundred 
years has developed a large number of varieties of the proceeding 
to be observed when constitutions are amended. A considerable part 
of these varieties is attached to the formal side of law to an extent that 
often the ties to the social conditions of the country concerned are 
extremely tenuous. The extreme case of a limitation of the amendment 
of the constitution is the one precluding an amendment at all. This 
ban may apply a. to the whole wording of the constitution; b. to 
parts of the constitution, to certain institutions laid down in it; and 
may be valid for c. a term definite or indefinite. Of these prohibitions 
only the protection of certain institutions or a ban on any amendment 
for a shorter term have a legal significance, if any. Marxist juris- 
prudence on the ground of the Leninist thesis, that constitutions 
always reflect the existing power relations of society with particular 
clarity, demonstrated the true value of these preclusions from a num- 
ber of aspects. For that matter the ban on any amendment is character- 
istic mainly of the early bourgeois constitutions. 

The second group of the special provisions is more significant. The 
types of this group may be summarized as follows: |. The distinction 
between the constitutive and the legislative powers; a constitutive 
power may be a. the totality of the electorate. In this case we have 
a constitutional referendum; b. an organization specially created for 
the purpose by direct or indirect elections; c. may apply to a definite 
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or indefinite term. 2. The ordinary legislative agency is authorized 
to approve and amend the constitution, however, special provisions 
should be observed. The special provisions to be followed at the 
procedure may a. stipulate a qualified majority for the approval of 
the amendment, which may range between the majority required for 
passing ordinary legislation and unanimous vote; it may b. apply 
to submitting the motion for an amendment, or to the terms of the 
various stages of procedure, or to the drafting stage, or to the special 
manner of voting, or when there are two or more chambers in the 
legislature, it may modify the mutual relation between the two Houses 
(equal rights in legislation, also the primacy of either House in 
matters of the constitution, etc.). 

In the analysis of the social functions of a constitution (Part I) 
the components have been outlined on which the institution was built 
on the morrow of the formation of the bourgeois constitutions, how- 
ever, nothing has been said of the role of these components in the 
stages of constitutional evolution. It has been made clear that the 
proceedings to be observed when amending the constitution as laid 
down in the first French constitution served the consolidation of the 
results achieved by the revolution against attempts of the feudal large 
landowner class at a restoration. In addition already in this period 
the special proceedings of an amendment were meant to evidence 
the termination of the revolution against the endeavours of the toiling 
masses. Hence the institution had a dual function from the very out- 
set, i.e. simultaneously one pointing ahead and also a retrograde one. 
This duality of functions accompanies the institution throughout the 
bourgeois constitutional evolution, as a matter of course in the given 
periods with a point directed to different classes of society. Even today 
this form of safeguard cannot be denied the function it has in the con- 
stitutions of certain former colonies in the protection of the interests 
of the national bourgeoisie against the feudal forces. In addition 
during the latest years parallel with the democratic evolution of 
franchise and voting systems, the growth of the significance of the 
democratic rights and freedoms from the point of view of the revolu- 
tionary struggle of the working classes, the aspects of the institution 
supporting the defence of the working classes have more or less come 
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into prominence. As early as the period between the two world wars 
it had a certain significance in the struggle against Fascist tendencies 
which were aimed to liquidate constitutionalism altogether. During 
the years following upon the Second World War the political signific- 
ance of the institution has been increasing. In given cases it may 
assist the working classes in their fight to defend achievements already 
confirmed by the constitution, to expand the role of the representative 
agencies and to widen the sphere of democratic and social rights. 
This is well illustrated by the Italian constitution and the French 
constitution of 1946. In France these guarantees made an amendment 
of the democratic constitution drafted with the Communist Party 
participating in a retrograde sense impossible, or at least extremely 
difficult. On the other hand in Italy the progressive forces relying 
on this guarantee could until quite recently prevent the achievements 
laid down in the constitution from being liquidated by an amendment 
of the constitution. (Until now the government was unable to enlist 
a two-third majority for an amendment.) Hence in given instances 
these special constitutional guarantees through the safeguard of the 
rights of the parliamentary minorities come to the aid of the true 
majority opinion as it exists in bourgeois states. 


b) Variants of the provisions applying to the amendments of the 
constitution in socialist constitutional evolution 


When the various types of socialist constitutions have been outlined 
it has been made clear that until 1936 socialist constitutional evolution 
was unacquainted with the system of special provisions applying to 
an amendment of the constitution. The reason of this is easy to under- 
stand when it is remembered that in the political organization laid 
down in the Soviet-Russian constitution of 1918 not only the legisla- 
tive power and within it the organization of the constitutive power 
were not separated, but even defied attempts at an exact delimitation. 
The supreme central agency of the sovereign power, i.e. the National 
Congress of the Soviets convened from time to time, which laid down 
on the highest level the policy-making principles of the soviet state 
and controlled the activities of the entire political organization, 
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operated at the same time as the law-creating authority on the highest 
level but not as an exclusive legislative power. Under its supervision 
also other agencies subordinate to it could promulgate normative acts 
which affected, or even amended the constitution or any other rule 
of law approved by the Congress of the Soviets. (Central Executive 
Committee, the Council of the Commissars of the People, or in the 
various stages of evolution other agencies vested with special author- 
ity.) The constitution itself provided for the competence of the Con- 
gress of the Soviets only in respect of amendments modifying the 
fundamental principles of the constitution. The evolution of this 
extremely elastic system of amending the constitution was made 
possible by the peculiarity of the Soviet state, that following from 
the unity of the sovereign power the Congress of the Soviets could 
through its permanently operating agency, the Central Executive 
Committee, continuously, in its meetings, subsequently control the 
activities of its subordinate organs and it had even the right to rescind 
or amend any decision of both the Central Executive Committee and 
all other governmental agencies. However, for practical] purposes the 
potentialities implied in this elastic system of amendment were not 
exhausted to the full. As a matter of fact, in general not only the 
amendments affecting the principles of the constitution, but also other 
provisions bearing upon its wording, were submitted to the Congress 
of the Soviets, at least for subsequent approval, when the Congress 
of the Soviets could directly check these provisions for their accord- 
ance with the principles of the constitution.” 

The constitution of 1936 modified this system of amendment in its 
foundations. The right of taking initiative of an amendment of the 
constitution was included within the exclusive competence of the 


32 The system of the amendment of the constitution of the Hungarian Republic 
of Councils departs appreciably from this principle. As a matter of fact the 
constitution of 1919 provides for the exclusive competence of the national 
assembly of the councils in afl cases of an amendment of the constitution (Section 
16). This is partly connected to the idea which conceived the national assembly 
of the councils as a body which may be convened for several sessions and may 
therefore be considered a permanently operating organization. The statutes of 
the national assembly of the councils also reflects this idea. 
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Supreme Soviet, and for passing an amendment the ‘‘ayes” of two 
thirds of all delegates to the Supreme Soviet were required. The 
declaration of the exclusive competence of the Supreme Soviet was 
in the first place justified by the declaration of the exclusive legislative 
competence of the Supreme Soviet. However, also other circum- 
stances contributed to deciding on qualified majority. Among others 
the circumstance that the constitution of 1936 was approved at a time 
when the world over written constitutions began to totter, and mono- 
poly capitalism felt constitutionalism as a nuisance everywhere. It has 
already been made clear that to a certain extent the character of the 
constitution was influenced by the fact that at that time the socialist 
state was intent on confirming its adherence to a number of classical 
constitutional principles with particular emphasis. Among these the 
form of approving a possible amendment might have been of special 
significance. This may have also expressed the strong opposition to 
Fascist tendencies which stood for all types of constitutional safe- 
guards being obsolete. 

The majority of socialist constitutions introduced after 1936 in 
general prescribe the same procedure for the amendment of the con- 
stitution, although some differences are also known. So e.g. both 
Czechoslovak constitutions specify a three-fifth majority. Some of 
the constitutions lay down other conditions teyond a qualified major- 
ity. The Mongolian constitution of 1940 e.g. provides for a possibility 
of a referendum. The Vietnamese constitution of the 8th November, 
1946 decrees rather strict rules for an amendment: a. an amendment 
of the constitution must be moved by two thirds of all deputies; 
b. the supreme representative organ delegates a committee to formu- 
late the draft amendment; c. the amendment itself can be carried 
into effect only after a referendum has been made (Section 70 of the 
constitution). In like way alternatively, in a non-obligatory. form, 
recurse may be had to a referendum for the amendment of the con- 
stitution of the German Democratic Republic. In conformity with 
Section 81 of the constitution the statutes are approved by the People’s 
Chamber, or by the people itself by way of a referendum. If the 
People’s Chamber decides on the amendment a quorum shall be two 
thirds of all members, and at least two thirds of all votes cast must be 
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in the affirmative. For an amendment of the constitution by way 
of a referendum the agreement of the majority of all citizens having 
a vote is required. The Yugoslav constitution of 1946, the Albanian, 
Bulgarian, the first Rumanian constitutions include special provisions 
for moving an amendment of the constitution. In conformity with 
the Albanian constitution of 1946 an amendment of the constitution 
can be moved only by the presidium, the government, or two fifth 
of all delegates of the supreme representative body (Section 56). 
The amendment of the constitution of the Bulgarian People’s Republic 
must be moved by the government or one quarter of the delegates 
in Parliament (Section 99). In addition a motion purposing the amend- 
ment of the constitution can be put on the agenda of the national 
assembly only of the week following upon the receipt of such motion. 
The Rumanian constitution of 1947 could be amended only upon 
motion of the government or one third of the members of the Great 
National Assembly (Section 103). 

After surveying many variants the question may rightly be asked, 
what the function of such a legal institution may be in a socialist 
state ? In the political organization relying on the principle of socialist 
democracy the amendment of the constitution can by no means have 
a function which serves the enforcement of the minority will to the 
prejudice of the majority principle. The only function of such institu- 
tion is to be subservient to a consistent enforcement of the principle 
of democracy or of the true majority will. That is in a hypothetical 
and exceptional situation it may help to establish the existence or 
non-existence of an extra-parliamentary majority when a large number 
of counter-votes warns that possibly not even by the side of the system 
to recall deputies the opinions of the parliamentary and the extra- 
parliamentary majority necessarily concur in the problem affected 
by an amendment of the constitution. 

In order to achieve these ends provision has to be made of a pro- 
cedure which introduces no unreasonable difficulties in the putting 
into effect of amendments. As a matter of fact it should be remem- 
bered that an extreme rigidity of the constitution in matters of the 
amendment of some of its details might in given instances constitute 
an obstacle to the full implementation of the constitution or the real 
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enforcement of the principle of constitutionalism. For this very reason 
from considerations of the protection of a socialist constitution it is 
by no means sufficient to emphasize its one-sided protection, namely 
its protection against amendments. In point of fact protection has 
another element, realizable only under socialist conditions, viz. that 
some of the details of the constitution should in all events be modified 
at the proper time, when under changed conditions the enforcement 
of the comprehensive constitutional principles cannot be guaranteed 
unless by an amendment of the details. This reflection may suggest 
the revival of an institution once already known in the course of 
socialist constitutional evolution, yet fallen into oblivion. For ex- 
ample, a dual structure of the guarantees of an amendment of the 
constitution is also imaginable, viz. the establishment of a set of 
guarantees for specific fundamental institutions, principles of the 
constitution, or perhaps for certain provisions of the constitution 
(like e.g. the chapters bringing under regulation the social system or 
civic rights), and another set of guarantees of a limited type for all 
other provisions of the constitution, e.g. the one regulating the poli- 
tical organization. 

Furthermore the joint satisfaction of all considerations the require- 
ments of stability and democratism would be served by a solution 
which for certain matters, so also for the amendment of the constitu- 
tion, would against the quorum sufficient for conventional legislation 
decree the simple majority of all elected deputies, i.e. not the simple 
majority of the quorum of deputies present in the session, and in 
addition in the event of oppositions of one third or two fifths refer 
the proposed amendment to a plebiscite. Also the idea suggests itself 
to apply this provisions only to amendments affecting the sections 
of the constitution defining the social order or civil rights. 

Beyond this a straightforward method might be in the given instance 
directly to consult the electorate on the proposed amendment on 
the motion of the parliamentary majority. 
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